IN THE DISTRICT COURT OF OKLAHQ}v{ £

ISSFFKECT COURT

STATE OF OKLAHOMA: QMH@MA COUNTY, TV, 0kA.
MAR =7 2603 ~

PATRICIA PRESLEY, COURT CLERK

E

OKLAHOMA DEPARTMENT OF
SECURITIES ex rel., IRVING L.
FAUGHT, ADMINISTRATOR,

)

)

) Deputy —

) .

Plaintiff, )

)

V. )} Case No. CJ-99-2500-66
)

ACCELERATED BENEFITS )

CORPORATION, a Florida )

corporation, et al., )
)

Defendants, )

)
)
)
)
)
)
)

V.

FELLERS, SNIDER, BLANKENSHIP,
BAILEY & TIPPENS, P.C.

Garnishee.
AMENDED GARNISHEE’S MOTION TO QUASH GARNISHMENT -
AFFIDAVIT AND SUMMONS AND BRIEF IN SUPPORT
I. MOTION
Garnishee, Fellers, Snider, Blankenship, Bailey & Tippens, P.C.
(“Garnishee”), hereby moves to quash the Garnishment Affidavit and Summons filed

by Conservator, Tom Moran (the “Conservator”) on February 21, 2003 based on




insufficiency of service of process. As demonstrated below, the Court should quash
the Garnishment Affidavit and Summons and dismiss this action.
II. BRIEF IN SUPPORT
A. Introduction and Pertinent Facts.
1. Garnishee is a professional corporation and law firm. Garnishee
has and continues to provide legal counsel in this case to Defendant Accelerated
Benefits Corporation (“ABC”). (Affidavit of Dino E. Viera attached hereto as Exhibit

“A”).

2. The Conservator has obtained various orders directing ABC to pay

the Conservator the total sum of $570,056.36.

3. On February 21, 2003, the Conservator filed a Garnishment
Affidavit pursuant to Okla. Stat. tit. 12, § 1172. (Garnishment Affidavit, attached
hereto as Exhibit “B”). Plaintiff claims in the Garnishment Affidavit that Garnishee
“is indebted to or has property within its possession or under its control...belonging

to the Defendant Accelerated Benefits Corporation.” (Exhibit “B” at §4).
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4. The Conservator purportedly “served” Garnishee on February 21,
2003. The Return of Service indicates that a Jonathan Hatfield delivered the
Garnishment Affidavit and Summons to Garnishee at “Suite 1700, 100 N. Broadway,
Oklahoma City, OK.” (Return of Service, attached hereto as Exhibit “C”). Mr.
Hatfield’s address, One Leadership Square, 211 N. Robinson, Oklahoma City, OK,
is the same as that of counsel for the Conservator, and he is believed to be an

employee of counsel. (Exhibit “C”).

5. Actually, Hatfield left the Garnishment Affidavit and Summons
in an envelope at Garnishee’s place of business with the receptionist. The envelope
was addressed simply to “Fellers, Snider, Blankenship, Bailey & Tippens, P.C.,”
without specifying to whose attention it should be directed. The envelope did not
bear any individual’s name or even a generic title. (Envelope, attached hereto as
Exhibit “D”). Joe C. Lewallen, Jr., Esq. is the President of Garnishee and its
“managing partner.” Harry H. Selph, Jr., Esq. is the registered service agent for
Garnishee. (Affidavit of Dino E. Viera, Exhibit “A”). The envelope and its contents

were never delivered to either of these individuals.

6. Upon inquiry, the Oklahoma County Court Clerk informed
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Garnishee that Jonathan Hatfield is not an authorized or licensed process server in

Oklahoma County. (Affidavit of Dino E. Viera, Exhibit “A").

7. Subject to this motion to quash, Garnishee has prepared an
Answer/Affidavit in response to the Garnishment Affidavit and Summons.
(Noncontinuing and General Garnishee’s Answer/Affidavit, attached hereto as

Exhibit “E").

B. Arguments and Authority.

1. Improper Service of Process under Okla. Stat. tit. 12,
§2004(C)(1)(9)(3)-

Okla. Stat. tit. 12, §2004 is made applicable to this garnishment
proceeding by Okla. stat. tit.12, §1173.3(C). Thus, the Conservator was required to
comply with §2004(C)(1)(c)(3) in order to effect proper service of process. This
subsection provides that service shall be made:

Upon a domestic or foreign corporation . . . by delivering
a copy of the summons and of the petition to an officer, a
managing or general agent, or to any other agent
authorized by appointment or by law to receive service
of process and, if the agent is one authorized by statute to
receive service and the statute so requires, by also mailing
a copy to the defendant. (Emphasis supplied.)
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The Conservator did not comply with this provision. As noted above,
an employee of the Conservator’s counsel simply left a generically addressed
envelope with the Garnishee’s receptionist without indicating its contents or to whom
the envelope should be delivered. This is not proper service. The Conservator should
have personally delivered the Garnishment Affidavit and Summons to an “officer, a
managing or general agent, or to any other agent authorized by appointment or by law
to receive service of process. . .."” Okla. Stat. tit. 12, §2004(C)(1)(c)(3). The
Conservator could have easily located an officer of the firm, the firm’s managing
partner or its registered service agent and delivered the Affidavit and Summons. The
Conservator did not, and therefore, the Garnishment Affidavit and Summons should

be quashed for insufficiency of process.

2. Insufficiency of Server to Lawfully Serve Process.

As noted above, an individual named Jonathan Hatfield delivered the
Afﬂdavit and Summons and filed the Return of Service in this case. He is employed
by the Conservator’s counsel. Section 2004(C)(1)(a) requires that service of process,
other than a subpoena, “shall be served by a sheriff or deputy sheriff, a person
licensed to make service of process in civil cases, or a person specially appointed for

that purpose.” Mr. Hatfield is not a sheriff, deputy or a person licensed to make
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service of process. Garnishee is not aware of any special appointment of Mr. Hatfield
to serve process. The Oklahoma County Court Clerk keeps a list of approved,
licensed process servers. Upon inquiry, the Clerk informed Garnishee that Mr.
Hatfield’s name does not appeaf on that list. Thus, the Garnishment Affidavit and
Summons were not served by a proper server, and should be quashed for this reason

as well.

III. CONCLUSION
For the reasons stated above, Garnishee, Fellers, Snider, Blankenship,
Bailey & Tippens, P.C., respectfully requests that the Court quash the Garnishment

Affidavit and Summons filed on behalf of the Conservator and dismiss this action.

Eric S. Eissenstat, OBA No.10282

Dino E. Viera, OBA No. 11556

William H. Whitehill, Jr., OBA No. 12038

FELLERS, SNIDER, BLANKENSHIP,
BAILEY & TIPPENS, P.C.

100 N. Broadway Avenue, Suite 1700

Oklahoma City, OK 73102-8820

Telephone: (405) 232-0621
Facsimile: (405) 232-9659

Attorneys for Defendant, Accelerated
Benefits Corporation and Garnishee Fellers,
Snider, Blankenship, Bailey & Tippens, P.C.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 2 [ ')_vday of March, 2003,
a true and correct copy of the foregoing was mailed by first class U.S. Mail, postage

prepaid thereon, to the following:

Patricia A. Labarthe, Esq.

Thomas P. Manning, Esq.

Oklahoma Department of Securities Phillips McFall McCaffrey McVay

First National Center, Suite 860
120 North Robinson
Oklahoma City, OK 73102

Attorney for Plaintiff

194554.1

& Murrah, P.C.
One Leadership Square, 12th Floor
211 North Robinson Avenue
Oklahoma City, OK 73102

Attorneys for Conservator

o UL

Dino E/ Viera
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY

STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES, )
ex rel. IRVING L. FAUGHT, ADMINISTRATOR, )
)
Plaintiff, )
)

V. )  Case No. CJ-99-2500-66
)
ACCELERATED BENEFITS CORPORATION, )
an Florida corporation, et al. )
)
Defendants, )
)
v. )
)
FELLERS, SNIDER, BLANKENSHIP, )
BAILEY & TIPPENS, P.C. )
)
Garnishee. )

AFFIDAVIT OF DINO E. VIERA
THE STATE OF OKLAHOMA )
COUNTY OF OKLAHOMA | 5 )
Dino E. Viera, having been duly sworn upon oath, deposes and says as follows:
I am a Shareholder, Director and Vice President of Fellers, Snider, Blankenship, Bailey & Tippens,
P.C.. This affidavit is based on personal knowledge and is submitted in support of Garnishee’s Motion

to Quash Garnishment Affidavit and Summons and Brief in Support. The facts and statements recited in

said motion are true and correct to the best of my knowledge and belief.

FURTHER AFFIANT SAITH NOT. /9% ///:L\

Dino E. Viera

SUBSCRIBED AND SWORN to before me this 2 day of March, 2003, by
“Terri 0. Meeks

My Commission Expires: W Q . W

e Notary Public
i1 LOTAGS. TERRI C. MEEKS
SRR :
: @ Cklahoma County
(R : i
(SEAL) o om Notary Public in and for 194741.1
1: 1S State of Oklahoma
t

Commission # 00014767 Expires 9.
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. . IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

Oklahoma Department of Securities,
ex rel. Irving L. Faught, Administrator,

Plaintiff,
Case No.: CJ-99-2500-66
Judge Danicl Owens

VS.

Accelerated Benefits Corporation, a Florida
- corporation, et al.,

Defendants.
vS.

Fellers, Snider, Blankenship, Bailey &
Tippens, a P.C.

Garnishee.

Bl i i i Tl N N T N N I N N )

GARNISHEE SUMMONS

THE STATE OF OKLAHOMA, to said Garnishee: FELLERS. SNIDER. BLANKENSHIP,
BAILEY & TIPPENS, A P.C.
Suite 1700. 100 N. Broadway Ave.
Oklahoma City, OK 73102-8829

You are hersby summoned pursuant to the antached Affidavit. as gamishee of the Defendant Accelerated Benefits Corporation. and requirec. within ten (10) days from the date of
service of this summions wpon you. to answer according 1o law whether you are indebted to. or have i your possession or under your control. any propery belonging to such judgment debtor. 1o file your
answer with the clerk of this court. and, at the time that you file your answer, to deliver or mail a copy of your answer to the judgment creditor’s aniorey. or judgrnent creditor if not represented by an
antorney, and to the judgment debtor. Youare further ordered to withhold any such property or indebtedness belonging to such judgment debtor or owing on the date of service of this sunmons, and 1o
pay the required amount and or deliver the property to the attorney for judgment creditor, or judgment creditor if not represented by an atiomey. unless otherwise ordered by the court when vou file your
answer.

If the gramishee is indebted to. or holds property or money belonging to the judyment debior. the gamishee immediately siall mail by first-cizss maii 2 copy of the notice of garnishment and
exenmptions. and the appiication for hearing, to the judgment debtor at the last-known address of the judgment debtor shown on the records of the gamishee at the time the gamishment summons was
served on the gamishee. If more than one address is shown on the records of the gamnishee at the time of service of the summons. the gamisiee shall discharge his duty by mailing to any one of the
addresses shown on its records. In fieu of mailing, the gamishee may hand-deliver a copy of the notice of garnishment und exenmprions. and the application for hearing. to the judgment debior.

Youare heredy directed to pay or deliver to the attormney for judgment creditor, or judgment creditor if not represented by an anomey. with your answer the amount and-or property sited
the answer, and in case of your failure to do 50, you will be liable to further proceedings according 1o faw. and judgment shall be rendered against you in the amount of the judgment rendered against e
Jjudgment debtor which has 2 present balance 9L$570,856.36. together with costs in the principal action and costs of the gamishment proceeding.

1ssued this O l day of 'f/..ﬂ _9 . 2003. and 10 be returned with proof of service on or before the day o! L2003,
-— ; oy N
PATRICIA PRESL ourt Clerk
Py >
i . Court Clerk Plaintiff's Attorney
By: ] Thornas P. Muﬁning. OBA #16117
Deputy PHILLIPS McFALL McCAFFREY McVAY & MURRAH. P.C.

One Leadership Square. 12th Floor
211 N. Robinson

Oklahon City. Oklahoma 73102
14051 2354100

OFFICER'S RETURN

Received this writ on the day of . 2003, at oclock ___.m..and executedthesamem ___  County.onthe____ day
af L2003 a1 o'clock __.m. by
Dated this day of . 2005.
Sheriff
By Deputy

(GARNISHEE'S ANSWER ATTACHED)

G:\Wpdoc\TP\Accelerated Benefits\gamish_fellers.doc 20861.12201




IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

Oklahoma Department of Securities,
ex rel. Irving L. Faught, Administrator,

Plaintiff,
Case No.: CJ-99-2500-66
Judge Daniel Owens

VS,

Accelerated Benefits Corporation, a Florida
corporation, et al., :

‘FILED IN THE DisTRIC
SHLAHONA COUNTY, Gfn

Defendants.

VS.

FEB 212003

 PATRICIA PRESLE AT CLERKC
i Y, COURT CLERK

Fellers, Snider, Blankenship, Bailey &
Tippens, a P.C.

- Deputy

Vvvvvvvvvvvvvvvvv

Garnishee.

GARNISHMENT AFFIDAVIT
(12 O.S. Supp. 1991 § 1172)

STATE OF OKLAHOMA )
) SS:
COUNTY OF OKLAHOMA )

I, Thomas P. Manning, being duly sworn, states as follows:
1. That I am the attorney for the Conservator, Tom Moran, in the above-styled case; -

2. That Accelerated Benefits Corporation, Defendant in the above-styled cause, is indebted to the
Conservator, Tom Moran in the amount of $570,056.36. :

3. That the Defendant is further indebted to the Conservator, Tom Moran as follows (postjudgment only):
Garnishment costs of $55.00;

4. That I believe that Fellers, Snider, Blankenship, Bailey & Tippens, a P.C is indebted to or has property
within its possession or under its control, which is to the best of my knowledge and belief not by law exempt from seizure or
sale upon execution, belonging to the Defendant Accelerated Benefits Corporation.

5. That I am not seeking a continuing garnishment.

e

Thomins P,/Manning! OBA #16117

PHILLIPS McFALL McCAE Y
McVAY & MURRAH, P.C.

One Leadership Square, 12th Floor

211 North Robinson

Oklahoma City, Oklahoma 73102

Telephone: 405-235-4100
Facsimile: - 405-2354133

ATTORNEYS FOR PLAINTIFF

G:AWpdoc\TP\Accelerated Benefits\gamnish_fellers.doc 20861.12201




Subscéribed and swom to before me this <9

5'?#02020239
i pxp.1212/00
“,’\ IN AND 05

fn\num""“

/‘;3

G:\Wpdoc\TP\Accelerated Benefits\gamish_fellers.doc

o

Notary Public

day of February, 2003.

20861.12201
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RETURN OF SERVICE
Senize of the Garnishme

ent Documents was made by me

DATE F=b 21

NAME OF SERYER (PRINT) ITITLE
T atnan LL4:{—~CJH

| Check below 0 indicate appropriate method of service

Served personally upon the defendant. Place whers served: Suite 1700, 100 N

roadwzy, Oklahoma Ciry, OK

Left copies rh:rcof ar the defendant's dwelling, house, or usual plaze of abode with 2 person of
" suitable agze and discredon then residing therein.

Returned uneaxesuted:

Other (spocify):

STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL
| DECLARATION OF SERVER
|
’ I deciare under penalty of pegjury under the lews of the United States of America that the forzgoirg
' infor=zron conmined in the Renrm of Service and Statement of Servize Fess is trus and corres:.

—~
s N aa g g .
—h——

uted on _Februarv 21. 2003
Daze

of Server

sadershic Square.

211 N. Robinson Okizhomz Cirv. OK 73102
Address of Server ’

Subszoibed and sworn to befors e rm.Q {

o asdle

—d&ayof ML!J/LLLQ/J/} 2003
i,

\ qgu(,Qa O\
SUWA S, gy,

Nom:y Public
W So, 7,
«.-*K WY Pl
A0L =XpIoe
§~#02020235
I EXP.1211206

ANVl

\\

\
7 mypaas

‘\
TH topgaret®!

A
,'__g;
)

/
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McVay & Murrah, PC

’

Phillips Nclall McCaffrey

Tvelith Floor - One | cadership Square
21 ML Robinson

OKlahoma City, O 7 3102

loy Fellevs, Suider, Blankeunship

Bailey & Tippeus, a p.¢.
Sulte 1700, 100 H. Broadwuay Ave.
OklTahoma City, OK 731028829
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES, )
ex rel. IRVING L. FAUGHT, ADMINISTRATOR, )

Plaintiff,
\ Case No. CJ-99-2500-66

ACCELERATED BENEFITS CORPORATION,
an Florida corporation, et al.

Defendants,

V.

FELLERS, SNIDER, BLANKENSHIP,
BAILEY & TIPPENS, P.C.

Garnishee.

N/ N/ N/ N N N N N N N S N N N N N

NONCONTINUING AND GENERAL GARNISHEE’S ANSWER/AFFIDAVIT
THE STATE OF OKLAHOMA )
COUNTY OF OKLAHOMA 55 )
Dino E. Viera being duly sworn deposes and says:
IF GARNISHEE IS AN INDIVIDUAL.:
That he/she is the garnishee herein. That he/she does business in the name of

IF GARNISHEE IS A PARTNERSHIP:

That he/she is a member of , a partnership
composed of garnishee and

IF GARNISHEE IS A CORPORATION:

That he/she is a Director and Vice President of Fellers, Snider, Blankenship. Bailey &
Tippens, a professional corporation, organized under the laws of the State of Oklahoma.




Garnishee or , on behalf of garnishee having been
improperly served with a garnishment summons on or about the 21st day of February, 2003, and
having knowledge of the facts and being sworn, states:

X] L

At the time of the service of the garnishment summons, or upon the date it became

effective, the garnishee was not indebted to the judgment debtor for any amount of

money nor did the garnishee have possession or control of any property, money,

goods, chattels, credits, negotiable instruments, or effects belonging to the judgment

debtor or in which the judgment debtor had an interest because the

employee/individual/judgment debtor was:

o No Account

O Overdrawn

O Other, specify: Garnishee was not holding any funds in trust for Accelerated
Benefits Corporation

At the time of service of the garnishment summons or upon the date it became
effective, the garnishee was indebted to the judgment debtor or had possession or
control of the following property, money, goods, chattels, credits, negotiable
instruments, or effects belonging to the judgment debtor as follows:

O Amount
mi Other, specify: $ , contained in account in the name of

Nothing has been withheld due to a prior garnishment or continuing garnishment
which will expire on and is in case #
in the District Court of County, Oklahoma.

On March 6, 2003, the garnishee mailed a copy of the Notice of Garnishment &
Exemptions and Application for Hearing by first-class mail to the judgment debtor
at:

1300 Grandview Blvd., Kissimmee, FI. 34744 March 7. 2003

Street Address City/State Zip Date Mailed

5.

The garnishee makes the following claim of exemption on the part of the judgment
debtor, or has the following objections, defenses, or setoffs to judgment creditor’s
right to apply garnishee’s indebtedness to judgment debtor upon judgment creditor’s
claim .




Date: 5 - r7r0 5

Title: Director, Shareholder and Vice President

Subscribed and sworn to before me this '7 day of March, 2003.

At N leers

My Commission Expires:

____________________________________ Notary Public
S TERRIC. MEEKS
/)2\" Oklahoma County

1

)

: : !
SEAL) i Notary Pubiic i and for !
’ |

!

t

............. State of Oklahoma
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