IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

Oklahoma Department of Securities ex rel.,

Irving L. Faught, Administrator,
Plaintiff,
\2

Accelerated Benefits Corporation,
a Florida corporation,;et al.,

Defendants.
V.

John A. Fleming and Howard Richey,
Individuals,

Third Party Plaintiffs and
Proposed Class Representatives,

V.

Accelerated Benefits Corporation,
a Florida Corporation,

Defendant.
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FILED IN THE RISTRICT COURT
OKLAHOMA COUNTY, OKLA,
FEB 2 0 2004
PAjéRIGsA PRESLEY, COURT GLERK

Case No. CJ-99-2500-66
Judge Daniel L. Owens

MOTION TO STRIKE THE MOTION OF
THE THIRD-PARTY PLAINTIFF CLASS

Defendant Accelerated Benefits Corporation (“ABC”), hereby moves for

an order striking “Plaintiff’s Motion to Certify Third-Party Plaintiff Class and Brief

in Support” on the grounds that the movants, so-called “Third Party Plaintiffs”

(hereafter “Movants”), have no procedural basis to assert a third-party claim in this
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action under the Oklahoma Pleading Code. In support of this Motion, ABC shows

the Court as follows:

1. On February 5, 2004, John A. Fleming and Howard Richey filed
their “Motion to Certify Third-Party Plaintiff Class and Brief in Support” (the
“Motion”; attached hereto as Exhibit “A”). Movants are not and have never been

parties to this action, yet they filed their Motion as “Third Party Plaintiffs.”

2. | Section 2014 of the Oklahoma Pleading Code allows a defendant
to cause a third party claim to be served upon a person who is not a party to the action
and who may be liable to the defendant for all or part of the plaintiff’s claims against
the defendant. See 12 O.S. § 2014(A).} In this case, the Plaintiff is the Oklahoma
Department of Securities, and one of the defendants is ABC. Neither of the Movants
is a defendant nor have they ever been joined as parties in this action in any capacity.
Accordingly, Movants have no procedural standing to assert a fhird—party claim in

this case.

1“At any time after commencement of the action a defending party, as a third-
party plaintiff, may cause a summons and petition to be served upon a person not a
party to the action who is or may be liable to him for all or part of the plaintiff’s claim
against him or who is liable to him on a claim arising out of the transaction or

occurrence that is the subject matter of a claim that is asserted against him.” 12 O.S.
§ 2014(A).
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3. Section 2014 does not confer standing on individuals not already
defendants to the litigation to unilaterally inject themselves into the case. In this
instance, any claims alleged by Movants are direct claims against ABC rather than
third-party claims and must be so pled in a separate action. Their claims do not arise
from claims asserted against them by the Department of Securities. That is the very

essence of a third party claim.

4. Even if Movants had the right to assert a third-party claim, they
have not complied with the prerequisifes of Section 2014 for filing a third-party
petition. Pursuant to Section 2014(A), a defendant/third-party plaintiff must obtain
leave of Court upon motion and notice to all parties to file a third-party petition if
more than ten days have passed since the defendant filed his answer to the plaintiff’s
petition. Movants have not filed a third party petition nor have they even bothered,
for that matter to issue and serve summons on ABC. They have also not sought leave
from this Court to assert a third-party claim. Rather, without any notice to the parties
or leave from the Court, Movants have presented a motion for class certification in

an action, to which they are not parties, that has been pending for almost five years.

5. Movants are not parties to this litigation and have no right to assert

a claim or motion of any nature to the Court for consideration. Without leave of the




Court, and without notice to the parties, they have attempted to inject themselves into

this litigation. Accordingly, Movants’ motion should be stricken by the Court.

6. By filing this Motion to Strike, ABC does not waive any defense
which it may assert in response to a properly filed petition by Movants, nor or any
defense or response it may raise to the motion for certification should this Court find

the motion is properly before it in this action.

CONCLUSION
For the foregoing reasons, ABC hereby requests that this Court strike

Plaintiff’s Motion to Certify Third-Party Plaintiff Class and Brief in Support.

Dino E. Viera4OBA #11556)

William H. Whitehill, Jr. (OBA #12038)
Lance E. Leffel (OBA #19511)
Fellers, Snider, Blankenship,

Bailey & Tippens, P.C.
100 N. Broadway, Suite 1700
Oklahoma City, OK 73102-8820
Telephone: (405) 232-0621
Facsimile: (405) 232-9659

Attorneys for Defendant Accelerated Benefits
Corporation




CERTIFICATE OF MAILING

The undersigned hereby certifies that on the &2 o day of February,
2004, a true and correct copy of the above and foregoing was mailed by regular U.S.
Mail, postage prepaid, to the following:

Patricia A. Labarthe, Esq. Melvin R. McVay, Jr., Esq.

Oklahoma Department of Securities Thomas P. Manning, Esq.

First National Center, Suite 860 Phillips McFall McCaffrey McVay

120 North Robinson & Murrah, P.C.

Oklahoma City, OK 73102 One Leadership Square, 12th Floor
211 North Robinson Avenue

Attorney for Plaintiff Oklahoma City, OK 73102

Attorneys for Conservator

Jon McLanahan, Esq.
Shannon F. Davies, Esq.
‘Juliana K. Reimer, Esq.
Lester, Loving & Davies, P.C.
1701 S. Kelly Avenue
Edmond, OK 73103

Attorneys for Proposed Class
Representatives

Lance E.
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