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INTRODUCTION

This matter involves the appeal by Accelerated Benefits Corporation ("ABC") and its
escrow agent, American Title Company of Orlando ("ATCO") (collectively "Appellants"), of an
order of the district court approving the sale of assets belonging to Conservator, Tom Moran (the
"Conservator"). The Conservator was appointed by the districtvcourt to assume possession and
take all necessary steps to protect'certain assets of ABC and ATCO for the benefit of ABC's
investors.

During the course of the Conservatorship, the Cbnservator sought bidders for the
Conservatorship Assets, pursuant to the instructions in the Order Appointing Conservator and
Transferring Assets. The offers received by the Conservator were presented to the Court for
consideration in the Conservatofs Application for Order Approving Sale of Conservatorship
Assets (the "Conservator's Application") which was filed on October 25, 2002. The heaﬁhg on
the Conservator's Application was set for hearing on December 16, 2002. Copies of the
Conservator's Application and a notice of hearing were sent to approximately 4,700 investors
affording them the opportunity to appear before the district court or file objections to the
Conservator's Application. In addition, the investors were provided with an investor claim form,
whereby the investors couid express their preference to the‘ district court and the Conservator
regarding the acceptance/rejection of the 6ffers.

A summary of the investor claim forms received prior to the date of the hearing on the
Conservator's Application was prepared by the Conservator and presented to the district éourt for
consideration as part of the hearing on the Conservator's Application. A vast rﬁajoﬁty of those
investors that responded indicated their preference for the district court to approve the sale of the
Conservaforship assets. Although these investors were given written notice of the Order

Appointing Conservator and Transferring Assets entered by the District Court, and the
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Conservator's Application, none of the investors soﬁght to intervene in the District Court action
and fewer than 25 of the approximately 4,700 investors filed objections to the Sale Application.
Approximately 40 investors also sent letters directly to Judge Owens, which were made part of
the Court file. Following the hearing on the Coﬁservator’s Application, the district court enfered
its order approving the sale of assets.

Appellants have appealed the district court's order approving the sale of Conservatorship
assets and argue in their Briéf in Chief that they are bringing the appeal to protect the rights of
the individual investors. In his Response Brief, the Conservator argues that Appellants have no
standing to bring a claim of lack of personal jurisdiction on behalf of investors who are ﬁot
parties to the District Court action.

As of December .17, 2003, sixteen individual investors have filed pleadings entitled

"Special Appearance in Support of Appeal of Order Approving Sale of Conservatorship Assets"

(the "Special Appearances"). The Special Appearances appear to be forms created by Appellants

and sent to the investors for the sole purpose of attempting to defeat the Conservator's argument
that Appellants have no standing to bring this appeal.

The individual investors are not parties to the district court proceedings and have not
sought to intervene therein, despite having notice and an opportunity to be heard. These Special
Appearances do not comply with this Court's rules and should, for the. reasons stated below, be
stricken or in the alternative disregarded.

ARGUMENT & AUTHORITY

I. - THE SPECIAL APPEARANCES FAIL TO CONFORM WITH
RULE 1.301 FORM NO. 1 OR FORM NO. 2, AND THEREFORE
SHOULD BE STRICKEN.

Rule 1.5 provides in pertinent part:

All parties to any proceeding in the appellate courts shall immediately, but no later than
filing the first document in the appellate court, file an Entry of Appearance on the forms
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set forth in Rule 1.301, by counsel or an unrepresented party representing himself or
herself. Copies shall be served on all other parties. Attorneys shall use the form
prescribed by Rule 1.301 Form No. 1, and parities representing themselves shall use the
form prescribed by Rules 1.301 Form No. 2. An original and two (2) copies of the Entry
of Appearance shall be filed with the Clerk of the Supreme Court. '
Standing alone, the Special Appearances do not conform to the requirements set forth in
Rule 1.301 Form No. 1 or Form No. 2. Further, the investors who executed the Special
Appearances are not parties to the District Court proceedings that are the subject of this appeal,
and have not sought to intervene in that case. Accordingly, the Conservator respectfully requests
that this Court strike the Special Appearances or disregard them.
II. THE NON-PARTY INVESTORS HAVE NOT SOUGHT LEAVE
TO APPEAR AS AMICUS CURIAE AND THEREFORE MAY
NOT APPEAR BEFORE THIS COURT. :
Because the investors who signed the Special Appearances are not parties to the District
- Court proceeding they may only appear before this Court as amicus curiae. Rule 1.191(h)

provides in pertinent part:

Amicus curiae may not appear in an original jurisdiction proceeding unless an order of
the Court grants leave for the appearance. :

The investors have not sought the Court's permission to appear as amicus curiae in this
proceeding. Therefore, the Conservator respectfully requests that the Special Appearances filed
as part of the Supplemental Appendices be stricken or alternatively disregarded.

I11. CERTAIN NON-PARTY INVESTORS WHO SENT IN CLAIM

FORMS EXPRESSING A PREFERENCE THAT THE COURT
ACCEPT THE SALE OF THEIR POLICIES SHOULD BE
ESTOPPED FROM HAVING THEIR SPECIAL APPEARANCES
CONSIDERED BY THE COURT. '

As part of the Conservator's Application, the Conservator sent to each investor a copy of

the Conservator's Application and an Investor Claim Form to allow each investor to inform the

Conservator and the Court of their preference regarding the sale of Conservatorship Assets.
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To date, sixteen non-party investors have filed special appearances in this appeal. Four
of these sixteen investors provided the Conservator and the District Court with Investor Claim
Forms expressing their preference that the District Court enter an order approvingvthe sale of
Conservatorship Assets. See Investor Claim Forms attached hereto as Exhibit "A." These
investors should therefore be estopped from attempting to join in an appeal challenging the
Court's order approving the sale.

Further, all of the sixteen investors who have filed special appearances herein have
received checks representing payment of proceeds of the sale of Conservatorship Assets. None
of these investors have refused to accept payment of these proceeds. See Sale Proceeds Checks
attached hereto as Exhibit "B."

CONCLUSION

Appellee‘respectﬁ,llly requests that this Court strike or alternatively disregard the Special

Appearances for the reasons set forth above.

Respectfully Submi

Mielvin R. McVay, X, OBA # 609
Thomas P. Manning, OBA #1
PHILLIPS McFALL McCAFFREY

~ McVAY & MURRAH, P.C.
Twelfth Floor, One Leadership Square
211 N. Robinson
Oklahoma City, OK 73102
Telephone: (405) 235-4100
Facsimile: (405) 235-4133

ATTORNEYS FOR APPELLEE,
CONSERVATOR TOM MORAN




CERTIFICATE OF MAILING

This is to certify that on the;_Q?_ﬁﬁéy of December, 2003, a true and correct copy of the
foregoing document was mailed via First Class Mail, postage pre-paid to: L

Dino E. Viera

William H. Whitehill, Jr.

Fellers, Snider, Blankenship, Bailey & Tippens
100 North Broadway, Suite 1700

Oklahoma City, OK 73102-8820

|
Attorneys for Defendants-Appellants ' _ , j

Patricia A. Labarthe

Oklahoma Department of Securities
First National Center, Suite 860
120 North Robinson

Oklahoma City, OK 73102

Attorney for Appellee, _ i
Oklahoma Department of Securities

With a copy hand delivered to
the Honorable Daniel L. Owens.
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STOR CLAIM FORM

INVESTOR CLAIM FORM

PLEASE PLACE AN "X" IN THE BOX INDICATING YOUR PREFERENCE

0 I wish to express my preference to have the Court accept the
LifeAlliance Option L. _
0 - Iwish to express my preference to have the Court accept the
‘LifeAlliance Option I
'?L 1 wish to express my preference to have the Court accept the
LifeAlliance Option III.
0 - I wish toexpress my preference to have the Court accept the

Infinity Capital Services, L.P. Offer.

O I wish to express my preference to have the Court reject all of the offers to purchase the
the Court for consideration. I have read the

viaticals which have been submitted to
erstand that should the Court decide against

Motion and Notice to Investors and und
approving the sale of the viaticals that a possibility exists that my entire investment may

be lost.

I understand that the purpose of this form is to inform the Court and the Conservator of
my individual preferences. I understand that the Court's decision may be based upon the
preferences received from all investors and that the option I have indicated may not be the one
approved by the Court. I have been advised of my right to seek individual counsel in this matter. I
have also been informed of my right to file a formal objection to the Conservator's Motion for
Order Approving Sale of Conservatorship Assets and appear at the hearing scheduled for

Decembexr \ 2002

. Dgte: /J‘ 7- OV'IL : @Aégﬁg% %/M

Signature of Investor

Printed name

is form in the pre-addressed, stamped envelope provided and

After completing, please place th
ddressed to the following:

mail as soon as possible. Inquiries or comments may also be a

Tom Moran, Conservator of Certain Asséts of Accelerated Benefits Corporation,
¢/o Phillips McFall McCaffrey McVay & Murrah, P.C., '

attn: Tom Manning, :
211 North Robinson, Twelfth Floor,
Oklahoma City, Oklahoma 73102

tabbles®

EXHIBIT
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INVESTOR CLAIM FORM

AR A ]

PLEASE PLACE AN "X" IN THE BOX INDICATING YOUR PREFERENCE

0 I wish to express my pféfcrenbe to have the Court accept the
LifeAlliance Option 1.
O I wish to express my preference to have the Court accept the
LifeAlliance Option II. '
”ﬂ 1 wish to express my preference to have the Court accept the
LifeAlliance Option III. .
O I wish to express my preference to have the Court Aaccept the

Infinity Capital Services, L.P. Offer.

0 I wish to express my preference to have the Court reject all of the offers to purchase the
viaticals which have been submitted to the Court for consideration. I have read the
Motion and Notice to Investors and understand that should the Court decide against
approving the sale of the viaticals that a possibility exists that my entire investment may

be lost.

I understand that the purpose of this form is to inform the Court and the Conservator of
my individual preferences. 1 understand that the Court's decision may be based upon the
preferences received from all investors aiid that the option I have indicated may not be the one
approved by the Court. T have been advised of my right to seek individual counsel in this matter. I
have also been informed of my right to file a formal objection to the Conservator's Motion for
Order Approving Sale of Conservatorship Assets and appear at the hearing scheduled for

December ' 2002.

Date: _JFAS5"(ul

TAMES DANGOS

Printed name

pre-addressed, stamped envelope provided and

After completing, please place thi.s form in the »
Iso be addressed to the following:

mail as soon as possible. Inquiries or comments may a

Tom Moran, Conservator of Certain Assets of Accelerated Benefits Corporation,
_¢/o Phillips McFall McCaffrey McVay & Murrah, P.C.,

attn: Tom Manning, _ '

211 North Robinson, Twelfth Floor,

Oklahoma City, Oklahoma 73102




FEARAE SISE AL

INVESTOR CLAIM FORM
PLEASE PLACE AN "X" IN THE BOX INDICATING YOUR PREFERENCE

@ I wish to express my preférénce to have the Court accept the
LifeAlliance Option 1.

‘0 I wish to express my preference to have the Court accept the
‘LifeAlliance Option II. '

@ I wish to express my preference to have the Court accept the
< LifeAlliance Option II1. :

| I wish to express my preference to have the Court accept the
Infinity Capital Services, L.P. Offer.

O I wish to express my preference to have the Court reject all of the offers to purchase the
he Court for consideration. I have read the

viaticals which have been submitted to t
Motion and Notice to Investors and understand that should the Court decide against

approving the sale of the viaticals that a possibility exists that my entire investment may
be lost. . .

I understand that the purpose of this form is to inform the Court and the Conservator of
my individual preferences. 1 understand that the Court's decision may be based upon the
preferences received from all investors and that the option I have indicated may not be the ome
approved by the Court. I have been advised of my right to seek individual counsel in this matter. I
have also been informed of my right to file a formal objection to the Conservator's Motion for
Order Approving Sale of Conservatorship Assets and appear at the hearing scheduled for

Decembexy |\ 2002,

Date: l'Z-/g /’0 | , Y .
i | ot o Gﬁ\ Qe éﬂ—éﬂz

Sigxlil tur"é of Investor

Tl wdia Q/Ud/ |

Printed name

rmi in the pre-addressed, stainpéd envelope provided and

After completing, please place this Jfo
ts may also be addressed to the Jfollowing:

mail as soon as possible. Inquiries or commen

Tom Moran, Conservator of Certain Assets of Accelerated Benefits Corporation,
c/o Phillips McFall McCaffrey McVay & Murrah, P.C.,

at: Tom Manning, - .

211 North Robinson, Twelfth Floor,

Oklahoma City, Oklahoma 73102
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STOR CLAIM FORM

INVESTOR CLAIM FORY

PLEASE PLACE AN "X" IN THE BOX INDICATING YOUR PREFERENCE

0 I wish to express my preference to have the Court accept the
 LifeAlliance Option 1.
@ p/ I wish to express my preference to have the Court accept the L
‘LifeAlliance Option IL ~ ¢
‘ @ jé/ 1 wish to express my preference to have the Court accept' the
o LifeAlliance Option ITIL. ,
@'K - Iwishto "cxpress my preference to have the Court accept the
; Infinity Capital Services, L.P. Offer.
O  Iwishto express my prefefence to have the Court reject all of the offers to purchase the

viaticals which have been submitted to the Court for consideration. I have read the
d that should the Court decide against

Motion and Notice to Investors and understan
approving the sale of the viaticals that a possibili

belost. =

Y understand that the purpose of this form is to inform the Court and the Conservator of
my individual preferences. I understand that the Court's decision may be based upon the
preferences received from all investors and that the option I have indicated may not be the one
approved by the Court. I have been advised of my right to seek individual counsel in this matter. I
have also been informed of my right to file a formal objection to the Conservator's Motion for
Order Approving Sale of Conservatorship Assets and appear at the hearing scheduled for

December |\ 2002

~ Date: _l] ,/A/ /92" o _ % g m,ﬂ/‘ﬁ%‘?

'Stgnature of Investor

KarpdEAN 6. MirNez

Printed name

pre-addressed, stamped envelope provided and

After completing, please place this form in the
Iso be addressed to the following: _

" mail as soon as possible. Inquiries or commenis may &

Tom Moran, Conservatdr of Certain Asseté of .Accelerated Benefits Corporation,
c/o Phillips McFall McCaffrey McVay & Murrah, P.C., '

attn: Tom Manning,
211 North Robinson, Twelfth Floor,
Oklahoma City, Oklahoma 73102

ty exists that my entire investment may
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