IN THE DISTRICT COURT OF LOGAN COUNTY
STATE OF OKLAHOMA

Oklahoma Department of Securities

ex rel. Irving L. Faught, BY e DEPUTY
Administrator,

Plaintiff,
V. Case No. CJ 2004-256

Marsha Schubert, an individual and
dba Schubert and Associates;

Richard L. Schubert, an individual and
dba Schubert and Associates; and
Schubert and Associates,

an unincorporated association,

N N’ N’ N N N N N’ N N N N N N S S

Defendants.

PLAINTIFF’S OBJECTION TO DISTRIBUTION AMOUNTS IN RECEIVER’S PLAN
OF DISTRIBUTION AND REQUEST TO EQUALIZE RECOVERY

Plaintiff, the Oklahoma Department of Securities ex rel. Irving L. Faught, Administrator
(Department), responds herein to the Application of Receiver for Approval of Recommendations
and/or Rejection of Claims and Authorization for Distribution, filed by Receiver, Douglas L.
Jackson, (Receiver). The Department respectfully requests that the Court take steps to equalize
the actual recovery to claimants by deducting third party recoveries from the approved
receivership claims before any distribution is made.

The Department filed this case against Marsha Schubert and Schubert and Associates
(Schubert) for violations of the Oklahoma securities laws. This Court permanently enjoined
Schubert from selling securities and appointed the Receiver “to act for the benefit of the
investors and creditors of the Enforcement Action Defendants; to institute actions to recover

assets, to include assets directly traceable to the Enforcement Action Defendants’ fraudulent




investment scheme; and to promote equity among the investors in the Schubert and Associates
investment program.”

Schubert conducted a “Ponzi” scheme wherein she made payments to participants,
purportedly generated from investment activities, when in actuality the source of such payments
was other participants. Many participants suffered net investment losses and are therefore
claimants against the receivership estate.

THE DISTRIBUTION PROCESS

This Court established a claims process. The Receiver has investigated the claims and
submitted to this Court his recommendations for allowance and/or rejection of proofs of claim.,
The Receiver is now proposing to make a distribution that will result in an approximately 17%
return to the claimants with allowed claims’.

Some of the claimants have brought lawsuits or arbitration claims against third parties
such as the brokerage firms with whom Schubert was affiliated or banks that may have enabled
her scheme. Some of the third party actions have been settled, some are ongoing, and some may
be initiated in the future. As a result, the Department has reason to believe that certain of the
claimants could potentially receive a double recovery by their participation in the distribution(s)
from the receivership estate. At the very least, certain of the claimants may recoup more than
100% of their money lost, while other claimants will only receive the distribution made by the
limited receivership estate.

The Department believes it is important to encourage investors to seek their own
“recoveries. However, it is also important that the assets of the receivership be distributed so as to

achieve an equal recovery for all claimants. The funds of the receivership estate are limited and,

' We do not know if, and to what extent, additional distributions will be made by the Receiver. The Receiver’s
collection efforts are continuing and the Department has filed lawsuits that may result in recoveries being directed to
the receivership estate.




for purposes of distributing those limited funds, it is inequitable to recognize more loss than the
claimants have actually suffered.
AUTHORITY

This Court has the broad power of a court of equity to determine the appropriate action in
the administration and supervision of an equity receivership. See SEC v. Hardy, 803 F.2d 1034,
1037 (9™ Cir. 1986). When a court appoints a receiver, that court “has the power to control, at
its discretion, all controversies which affect the property placed in the control of the receiver.”
Mohoma Qil Company v. Ambassador Oil Corporation, 1970 OK 161, 934, 474 P.2d 950
(emphasis added).

In SEC v. Capital Consultants, LLC, 397 F.3d 733 (9" Cir. 2005), the court considered
how to account for third party recoveries in connection with a similar “Ponzi” scheme that was in
receivership. The Capital Consultants trial court approved a distribution plan providing that
“each dollar received through third party recoveries reduced the distribution from the receiver by
50%.” Id. at 738. The Ninth Circuit determined that the 50% offset provision “allow[ed] for
more equal compensation” to the claimants and yet still encouraged them to pursue third party
recoveries.. Id. at 741. The Ninth Circuit has also confirmed the discretion of trial courts to order
distribution plans wherein claims were offset by 100% of third-party recoveries. Id. at 739-740.

REQUEST TO EQUALIZE RECOVERY

To remedy the potential inequities, the Department suggests that this Court approve the
Receiver’s claims as presented, but order that any moneys obtained by claimants from third party
recoveries, net of costs and legal fees, be treated as money received for purposes of the approved
claims and that such moneys be deducted from the amount of the approved claim. The adjusted

claim amount would then become the Receiver’s basis for making pro rata distributions.




In connection with future third-party recoveries and additional distributions from the
Receivership estate, the Department suggests that this Court disapprove any distributions to
Claimants who have been made whole by third-party recoveries until such time as all claimants
have been made whole. If, prior to the close of this receivership estate, a Claimant ultimately
obtains more money from the Receivership estate than he would be entitled to receive under his
adjusted claim amount, the Claimant should return that money to the Receivership for
distribution to other claimants.

To facilitate this process, the Department suggests that this Court order each Claimant to
submit a sworn statement to the Receiver, prior to the initial and any future distribution, stating
under penalty of perjury the activities they have engaged in related to recoveries against third-
parties, the status of those activities and any results they have achieved. The Department further
suggests that the Court condition each claimant’s receipt of each distribution on the submission
of the sworn statement. The Department has attached as Exhibit 1 a proposed form of the sworn
statement.

CONCLUSION

To ensure the equitable treatment of approved claimants in connection with the
distribution of the limited receivership funds, Plaintiff respectfully requests that this Court order
all distributions to be based on claim amounts reduced by the amounts of any third party
recoveries and that such distributions be done in accordance with the conditions and procedure

proposed above or any similar conditions or procedure that this Court deems appropriate.




Respectfully submitted,

Gerri Stuckey, (OBA #1673

Amanda Cornmesser, (OBA #20044)
Oklahoma Department of Securities
120 North Robinson, Suite 860
Oklahoma City, Oklahoma 73102
Telephone (405) 280-7700

Fax (405)280-7742




CERTIFICATE OF SERVICE

I hereby certify that on the 28th day of August 2007, 1 mailed a true and cotrect copy of the above and foregoing
instrument, postage pre-paid to:

Bradley E. Davenport

Gungoll, Jackson, Collins, Box & Devoll, P.C.
P.O. Box 1549

Enid, OK 73702

Mack Martin

Martin Law Office

125 Park Ave — 5™ Floor

Oklahoma City, OK 73102

Attorneys for Defendant Marsha

Schubert, individually, and d/b/a Schubert and Associates

Alexander L. Bednar

P. O. Box 3021

Oklahoma City, OK 73102
Attorney for Richard LeBoeuf

Jack Mattingly, Sr.

The Mattingly Law Firm, P.C.

P OBox 70

Seminole, OK 74818-0070

Attorney for Janice Fagg and Kathleen Gibson

Additonally, on the 28th day of August, 2007, a true and correct copy of the foregoing was mailed via First Class
Mail, postage prepaid, to the following:

Midge Allen

c/o Ben Allen

9612 Eagle Hill Drive.
Oklahoma City, OK 73162

Ted & Jeane Allen
1312 Locust Lane
Edmond, OK 73013

Corene Abernathy
P O Box 224
Crescent, OK 73028

AXA Advisors, LLC

Atin: Russell A. Divak, Esq.
1290 Avenue of the Americas
New York, NY 10104

Beth Armer, Trustee of the
Beth Armer Revocable Trust
Route 2, Box 114B
Crescent, OK 73028

Lloyd Avery
P O Box 408
Crescent, OK 73028

Michael J. Rose

f/b/o Garrett Schubert

4200 Perimeter Ctr DR Suite 245
Oklahoma City, OK 73112

AXA Equitable Life Ins. Co.
Attn: Russell A, Divak, Esq.
1290 Avenue of the Americas
New York, NY 10104

Brent Bell, DO
10608 Regent Street
Oklahoma City, OK 73163

Lance E. and Vicki L. Berry
3904 Hunters Cr. Rd.
Edmond, OK 73003

R. Kent Blair
P O Box 1213
Kingfisher, OK 73750

Craig Blair
8438 Northview Pass
Fair Oaks Ranch, TX 78015

Blair Minerals Ltd., LL.C
PO Box 1213
Kingfisher, OK 73750

James Blair
P O Box 721489
Oklahoma City, OK 73172

David Blevins
Route 2, Box 480
Crescent, OK 73028




Kenneth Boren
1034 E. Iliff
Superior, CO 80027

Shirley Broughton
P O Box 324
Hennessey, OK 73742

Rebecca Joy Doiron
P O Box 685
Crescent, OK 73028 -

Jason and Jennie Elmore
7924 8. 54" St
Waukomis, OK 73773-1110

Glenna Kay Floyd
102 Sandra Palmer
Stephenville, TX 76401

Gary (Bud) Grabow
501 Southview Drive
Kingfisher, OK 73750

John E. Hall
7519 S. Jackson St;
Littleton, CO 80122

Don Hardesty
320 E. Grand Teton Court
Yukon, OK 73099

Richard Hedrick, Jr, for
Richard Hedrick, Sr.
Route 1, Box 12C
Crescent, OK 73028

Larry Boren
2001 Hughes Street
Midland, TX 79705-8333

Ronald Clough
1316 S. 10"
Kingfisher, OK 73750

Tommy Edgar
Route 3, Box 25
Kingfisher, OK 73750

Steve Espolt
R.R. 1,Box 23
Kingfisher, OK 73750-9708

Steve and Erika Ford
112 N, Broadway
Crescent, OK 73028

Regina Grabow
P O Box234
Kingfisher, OK 73750-0234

Pamela Halverson
P OBox 1333
Russellville, AR 72811

Bill Harris
13901 SE 44™ St
Choctaw, OK 73020-6181

Stuart & Helen L. Hedrick
Route 1, Box 12
Crescent, OK 73028

Lenard Briscoe
406 N. Main
Kingfisher, OK 73750

Keith Dillingham
14021 W. Wood Rd.
Drummond, OK 73735-1083

Linda Elliott
701 Ridge Place
Enid, OK 73701

Farmers & Merchants Bank
116 S. Grand
Crescent, OK 73028

Jamie and Dustin Glover
1328 NE Glover Road
Elgin, OK 73538

Alma Frost Gunn
317 S. Spruce
Crescent, OK 73028

Curtis E. & Opal R. Ham
323 S. Oak Avenue
Hennessey, OK 73742

Joel & Lisa Harris
Route 1, Box 1660
Washburn, MO 65772

Michael Henthorn
8121 NW 7" St.
Oklahoma City, OK 73127




Phyllis Hinckley
1832 Redland Drive
Edmond, OK 73003

Wanda and Merle Houck
R.R. 2, Box 249
Crescent, OK 73028

Joyce Jackson
Route 5, Box 185-B2
Enid, OK 73701

Doug Jech
920 W. Overstreet
Kingfisher, OK 73750

Shanna Kinslow
110 Cuyler Drive
Shawnee, OK 74804-9713

Andrew Lee
12 Carol Lane
Shawnee, OK 74801-5616

Carol Ann Lindley
9009 N. May Ave. — Apt 152
Oktlahoma City, OK 73120-4463

Rodney Martin
519 W. Jackson
Crescent, OK 73028-8915

William Matthews
R.R. 1, Box 129-M
Kingfisher, OK 73750

Richard & Jo Ann Holthus
Route 1, Box 108-RH
Dover, OK 73734

Bob Hudson
224 W. Erwin Avenue
Kingfisher, OK 73750

Lori James
1800 N, Santa Fe
Guthrie, OK 73044

Loyd Jones
R.R. 1, Box 35H3
Crescent, OK 73028

Randy Kretchmar
POBox8
Medford, OK 73759

Paul Lee
1 Carol Lane
Shawnee, OK 74801

Kerry Long
R.R. 1, Box 32A
Dover, OK 73734

Wanda Martin
519 W. Jackson
Crescent, OK 73028-8915

Curtis & Cherry Meloy
P O Box 92
Hennessey, OK 73742

Wanda Houck, as P.R.

of John Stanbrough Estate
R.R.2, Box 249

Crescent, OK 73028

Tanya Hudson
4009 Regatta Rd
Yukon, OK 73099-3213

Randall James
1800 N. Santa Fe
Guthrie, OK 73044

Linda Kinsey
P O Box 701
Kingfisher, OK 73750

L & S Pollard Farms, LLC
Banner Road

Rt. 1, Box 105

Dover, OK 73734

Charles & Joyce Liebl
Route 1, Box 129, Lot 2
Kingfisher, OK 73750-9751

Gloria G. Maloy
4411 NW 16"
Oklahoma City, OK 73107

Wm R. & Betty Mathews Trusts
c/o Susan Schoelen

103 Sunrise Circle

Kingfisher, OK 73750

Denise E. Meloy
Route 3, Box 146
Hennessey, OK 73742




Wilma Moore
716 NW 161* St.
Edmond, OK 73013

Robert J. Owens, Jr.
1909 Parkview
Okmulgee, OK 74447-6932

Marjorie Pollard
R.R. 1, Box 105
Dover, OK 73734

Robert Lynn Pourchot Trust
39605 Independence

P O Box 3129

Shawnee, OK 74802

C. E. & Joyce Pryor
102 n. Arapaho Street
Hennessey, OK 73742-1041

Harold D. and Jo Ann Richards
P O Box 93
Mutlhall, OK 73063

David Carl Sanders
Route 6, 2000 Bell Road
McAlester, OK 74501

Steven B. & Vicki Sanders
1021 S. 8™ st.
Kingfisher, OK 73750

Richard Schubert

c/o Willie Baker

Hert Baker & Koemel, PC
P O Box 668

Stillwater, OK 74076

Sandra Ortega
3524 W. Purdue
Enid, OK 73703

Teresa Pittman
1124 S. Main
Kingfisher, OK 73750

Pork Chop Trust

Donald Orr, Trustee

P O Box 1447

Shawnee, OK 74802-1447

Phillip M. Pourchot Revocable Trust

Phillip M. Pourchot, Trustee
P O Box 3129
Shawnee, OK 74802-3129

Charles & Linda Randall
R.R.1,Box3
Omega, OK 73764-9701

Mike Rogers
207 N. Pecan
Crescent, OK 73028

Steven Sanders, President
Crandall & Sanders, Inc.

110 N. Main St. - PO Box 537
Kingfisher, OK 73750

Bennie L. Schnorr
Route 1, Box 133-S
Kingfisher, OK 73750

Debbie Schultz
P O Box 503
Pond Creek, OK 73766

Detria J. Owens
1909 Parkview
Okmulgee, OK 74447-6932

Loren Pollard
R.R. 1, Box 105
Dover, OK 73734

Pourchot Investments, LP
P O Box 3129
Shawnee, OK 74802-3129

James Powell
5520 Cardinal Lane
Norman, OK 73026

Richard & Annenda Reynolds
P O Box 553
Kingfisher, OK 73750-0553

Curtis Sanders
1308 S. 12 Place
Kingfisher, OK 73750

Steven and Joy Sanders
1021 S. 8"
Kingfisher, OK 73750

Hillary Michelle Schubert
2315 N. Hartford
Stillwater, OK 74074

Garry & Beverly Shelite
PO Box 776
Hennessey, OK 73742




Lloyd Shelley
5433 Baker Drive
The Colony, TX 75056-1871

Edward Stanton
P O Box 862
Crescent, OK 73028

John Vance Motors

Attn: John Vance Personal
P. O. Box 400

Guthrie, OK 73044

Jack H. and Betty J. Walker
3714 NW 6
Newecastle, OK 73065

Terry Wallace & Terry Langley
P O Box 82
Kingfisher, OK 73750

Donna Webb
P O Box 775
Crescent, OK 73028

Larry & Linda Wilcox
Route 1, Box 51-A
Dover, OK 73734

~ Scott Wilcox
Route 2, Box 127
Kingfisher, OK 73734

Winning Streak Sports, Ltd.
9825 Widmer
Lenexa, KS 66215

Ruby H. Smith
325 W. 1% Street
Edmond, OK 73003

Robert & Pamela Talley
448 36" Avenue, N.W.
Norman, OK 73072

Elnora Viefhaus
12106 W. 61 Street South
Sapulpa, OK 74066

Jackson T. Walker
3725 NW 6
Newcastle, OK 73065

Frank Ward, et al

c/o E. Edd Pritchett

114 N. Main St., Suite 101
Kingfisher, OK 73750

Wilbanks Securities
4334 NW Expressway, Suite 222
Oklahoma City, OK 73116

Marion & Julia Wilcox
Route 1, Box 47
Dover, OK 73734

The Will Foundation

Robt L. Pourchot, Trustee
PO Box 3129

Shawnee, OK 74802-3129

Forrest & Glenda Yenzer
405 S. Pine St.
Crescent, OK 73028

10

Jared Stafford
Route 2, Box 51
Wewoka, OK 73884

Larry and Patricia Triplett
6408 Plum Thicket Road
Oklahoma City, OK 73162-3438

Bobby and Kathleen Walker
3705 NW 6"
Newecastle, OK 73063

Ricky A. Walker
3714 NW 6™
Newcastle, OK 73065

Linda Ward
2304 SW 931
Oklahoma City, OK 73159

Jeff Wilcox
906 S. 14" St.
Kingfisher, OK 73750-3802

Marvin & Pamela Wilcox
P O Box 106
Kingfisher, OK 73750

Larry and Karen Williams
P O Box 581
Waukomis, OK 73773

Geneva Yenzer
P O Box 1035
Crescent, OK 73028




Geneva Yenzer, Personal Rep
Estate of Imogene Pennington
302 N. Main Street
Kingfisher, OK 73750

G. David Bryant

f/b/o Robert Mathews, et al
Kline Kline Elliott & Bryant
720 N.E. 63" St.

Oklahoma City, OK 73105

Charles A. Meyers

Morgan Morgan & Meyers

f/b/o Farmers & Merchants Bank
711 S. Husband

Stillwater, OK 74074

Ross J. Dewbre

f/b/o Mike Rogers

2220 Shadowlake Drive
Oklahoma City, OK 73159

Paul Schuite

f/b/o Geneva Yenzer, et al
302 N. Main St.
Kingfisher, OK 73028

Kenneth & Leslie Young
6020 NW 85™ St.
Oklahoma City, OK 73132

Judy Hamilton Morse

f/b/o AXA Advisors, LLC
Crowe & Dunlevy

20 N. Broadway, Suite 1800
Oklahoma City, OK 73102

William B. Federman
Federman & Sherwood
f/b/o Jamie Glover, et al
10205 N. Pennsylvania
Oklahoma City, OK 73120

E. Edd Pritchett

f/b/o Frank Ward, et al
114 N. Main St., Suite 101
Kingfisher, OK 73750

Tom R, Cox

flolo  AXA Advisors, LLC
150 W, Jefferson, Suite 2500
Detroit, MI 48226

David Trojan

f/b/o Barry Pollard
P O Box 5676
Enid, OK 73702

G. David Bryant

f/b/o Lance Berry

Kline Kline Elliott & Bryant
720 N.E. 63" St.

Oklahoma City, OK 73105

Joseph H. Bocock

f/b/o Pourchot Investments, et al
10" Floor, Two Leadership Square
Oklahoma City, OK 73102

Bill P. Guest

Day, Edwards, Propester & Christensen
f/b/o Wilbanks Securities, Inc.

2900 Oklahoma Tower — 210 Park Ave.
Oklahoma City, OK 73102

U.S. Department of Justice

U.S. Attorney’s Office - WD

Attn: Tiffany Harper, Asst US Atty
210 West Park Ave. — Suite 400
Oklahoma City, OK 73102

(Leos s
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Amanda Cornmesser




SWORN STATEMENT

STATE OF OKLAHOMA )
) sS.
COUNTY OF )
L , of lawful age, being first duly sworn upon oath, state:

1. Have you taken steps to investigate, demand or recover losses against third parties,
including brokerage firms or any other financial institution, relating to your losses
arising from the activities of Marsha Schubert and/or Schubert and Associates?

Yes No

2. If you answered “Yes” in #1 above, please identify the parties, forum and case
number.

3. Have the lawsuit(s) and/or claim(s) identified in #2 above been settled or reached
judgment.

Yes No

4. If you answered “Yes” in #3 above, please state the amount you received from each
entity, net of costs and legal fees.

5. If you answered “No” in #3 above, please state when your matter is scheduled to be

heard.

FURTHER AFFIANT SAYETH NOT.

Dated this day of , 2007.

, AFFIANT
Subscribed and sworn to before me this day of , 2007,
(SEAL)

NOTARY PUBLIC




