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BRIEF-IN-CHIEF OF DEFENDANTS/APPELLANTS

Defendants/Appellants, Accelerated Benefits Corporation (“ABC”), Américan
Title Company of Orlando (“ATCO”), C. Keith LaMonda (“LaMonda”) and David Piercefield
(“Piercefield”) (collectively “Defendants”), hereby submit this Brief in Chief in support of their

appeal of two related final orders which the district court entered on November 20, 2002

(hereafter the “November Orders”).

I. INTRODUCTION
This appeal is from the district court’s November Orders which construed and
modified a previous final order which the district court entered nine months earlier. The court’s
construction of the prior final order resulted in a substantial modification of its provisions and
imposed new and significantly different obligations on ABC énd ATCO which were nbt
contained in the previou‘s final order nor contemplated by the parties (or by the court) when

originally entered. As shown below, the district court’s November Orders should be reversed

~ and the previous final order should be giveh a construction which is consistent with its plain

language and original intent.

II. SUMMARY OF THE RECORD
A. The Department’s Lawsuit And The Subject Matter of This Case.
This case was originally filed on April 8, 1999, by the Oklahoma Department of
Securities (the “Department”) against ABC and several other defendants. The Department

alleged that the defendants violated various provisions of the Oklahoma Securities Act, including




selling unregistered securities and making false statements in connection with the sale of

securities.!

ABC was a licensed viatical settlement provider. Essentially, it arranged for the

purchase of life insuraﬁée policies through a viatical broker who re_pres.e‘nted terminally 1l
persons insured under various life insurance policies. A viatical settlement ‘genclarally prdvides
that, in return for a sum of money in advance of death, the insured or “viator” agreés to change
the beneficiary of the policy in favor of a trustee who holds title to the policy for the benefit of
persons who have agreed to purchase an interest in the pblicy (hereafter referred to as
“purchasers”). Upon the death of the viator (i.e., when the policy “matures”), the proceeds of the
policies are distributed to the purchasers in proportion to their fractional interest of ownership

in the policy. (See fn. 1, supra.)

ABC has been a viatical provider since 1996  It matched purchasers with policiés
and received a fee for arranging the Viatical transaction. ATCO, a bonded title company based
in Orlando, Florida, acted as a trustee. Its duties included docurhenting the transaction to carry
out the purchase of the policies from the viators, including changing the beneficiary of the
policies. In some cases, the purchasers became direct beneficiaries of the policies. However,

in most cases, ATCO became the beneficiary of the policies for the benefit of the purchasers.

IThe foregoing facts are of record in the Supreme Court. They are provided here as
background facts only. The various documents supporting these facts are contained in the briefs

and appendices and in the petition for rehearing and Defendants’ response thereto filed with the

Court in Accelerated Benefits Corp. v. Hon. Daniel L. Owens, Case No. 98083.

-
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As explained in more detail below, ATCO held nominal title to approximately 1,400 policies for
the benefit of nearly 4,500 purchasers. Each of the purchasers executed a purchase request

agreement, which in tandem with various other documents, effected the viatical transaction. (See

fn. 1, supra.)

In connection with all purchase transactions, a reserve account was initially
established to pay premiums, and keep the policies in force, over the estimated life expectancy

of the viator. When a viator dies, the proceeds are collected from the insurance company and

distributed by ATCO and ABC to the purchasers in accordance with their fraction of interest in

the particular policy. (See fn. 1, supra.)

As noted above, in 1999, the Department filed suit against ABC, ATCO, aﬁd
others, claiming that the viatical settlements effected by ABC in Oklahoma were invesfment
contracts, or “securities” within the meaning of the Oklahoma Securities Act, Okla. Stat. tit. 71,
§ 101, ez seq. (the “Act”). A threshold issue, which the district court decided against the
defendants, was whether the viatical settlements constituted “securities” within the meaning of
the Act. ABC relied on an opinion authored by Judge Ruth Bader Ginsburg of the United States
Court of Appeals.for the District of Columbia (now Justice Ginsburg). Writing for the majority
of the three member panel, Judge Ginsburg found that viatical settlements, similar to those
provided by ABC, were not securities within the mearﬁng of the federal securities laws. See SEC
v. Life Partners, 102 F.3d 587 (1996). The district court, however, disagreed with Life Partners

and held that ABC’s viatical settlements were, in fact, securities within the meaning of the Act,




even though the Act requires that it be construed consistent with the federal securities laws. See

Okla. Stat. tit. 71, § 501. (See fn. 1, supra.)

B.  The District Court’s Findings And The Formation of The Conservatorship
Order. . '

‘Based on the district court’s finding that the Act was appliéabl_e, the district.court

_proceeded to find that the defendants unlawfully sold umegistered securities within the State of

Oklahoma in violation of the Act, and that certain defendants, é.llégedly acting on behalf of ABC,
made various misrepresentations in connection with the }sale of the‘ viatical settleinent_s in
violation of fhe anti-fraud provisions of the Act. The district court ruled.in favor of the
Department and entered findings of fact and con.clusvions of law on March 13, 2001.

Approximately three months later, on June 26, 2001, the Department applied for and obtained

a permanent injunction against ABC enjoining it from selling unregistered securities within the |

State of Oklahoma. (See fn. 1, supra.)

ABC did not appeal the judgment nor the injunction. Instead, over the course of
the next seven months, Keith LaMonda, president of ABC, dismissed his trial aftomeys and
personally negotiated the terms of an order with the Department’s lawyer, Patﬁcia LaBarthe.
Thé order was designed to conserve the “assgts” of ABC and ATCO to insure the timely payment
of premiums and prevent the life insurance policies from lapsing and thereby resulting in a total
loss of the purchasers’ investments. The parties’ negotiations resulted in the entry of an “Order

Appointing Conservator and Transferring Assets,” (hereafter the “Conservatorship Order”) filed




These facts are relevant here only because, as will be shown below, the .
Conservatorship Order, as envisioned by the Department and LaMonda, did not contemplate
many of the events that would come to pass, including a Conservator and a district judge who
had distinctly different views over the interpretation of an order which they had absolutely
nothing to do with its drafting. It was largely because of their divergent views of a document
which neither had any part in drafting, and their subsequent interpretations of its provisions, that
the Conservatorship Order was construed in a manner that was radically different from what the
drafting parties, i.e., ABC and the Department, actually intended. Moreover, because fhe district
court signed the order based primarily on the parties’ représentations that they had reached an
agreement as to its terms, the court was essentially requested to “construe” (and in certain
instances, modify) what was, in effect, a contract concerning disputes over terms the court took

had no part in drafting, let alone provisions which it had actually‘ordered.

The s_ubjéct of the Conservatorship Order, including the powers bestowed by it
on the district court and on the Conservator, have already been the subject of original

proceedings before this Court. Accelerated Benefits Corp. v. Hon. Daniel L. Owens, Case No.

198083 (Aug. 7, 2002). In this proceeding, ABC and ATCO successfully obtained a writ of

mar_idamus directing the district court to vacate an order sought and obtained by the Conservator
which was thought to be authorized by the Conservatorship Order. (See Order of Supreme Couft
entered in Case No. 98,083, dated October 3, 2002.) Since that time, a similar order, which |
orders the sale of the policies for apbroximately a third of their face value, has been entered by

the district court and is currently the subject of another appeal filed by ABC. Oklahoma Dept.




of Securities, ex rel., Irving L. Faught, Administrator v. Accelerated Benefits Corp., Case No.
98854 (Feb. 12, 2003). It suffers from the same defects, and to expedite matters and prevent

irreparable harm, ABC will soon seek a writ as to this order as well.

D. The Conservatorship Order.

There are certain aspects of the Conservatorship Order which are not in dispute.
It was drafted with the overriding intent to protect the purchasers’ investments, and this is clearly
evident from its terms. It provides initially:

The Court, having reviewed all of the evidence offered, and being

advised that the parties agree to the entry of this Conservatorship

Order, finds that the following order should be entered in lieu of

a judgment for restitution and in order to prevent potential

irreparable loss, damage or injury to purchasers of interests in

the right to receive proceeds from viatical and/or life settlement

policies effectuated by ABC Purchase Request Agreements (“ABC
Investors”). :

(Conservatorship Order at 1, Ex. A; Emphasis supplied.)

The various disputes over the construction of the Conservatorship Order began,
however, when the Conservator (and his attorneys) began making demand»s' uﬁder the order
which, in many respects, were seemingly designed to insure that there would be sufficient funds
on hand to pay the Conservator’s exorbitant fees, expenses and attorney fees. Indeed, during the
spacei of the first nine months of the Conservatorship, the Conservator and his attorneys paid

themselves over $396,610.54, and this figure does not even include fees and expenses incurred

over the ensuing months ending February 2003, which amount to $350,577. Moreover, during -




-

policies that have not yet matured.” (Conservatorship Order at 3, Ex. A.) As noted above, for

the first nine months of the Conservatorship, ABC, not the Conservator, made all premium

payments.

Defendants also asserted that the Conservator’s position regarding the payment

~ of premiums was ill-taken. (Defendants’ Motion at 2-4.) The Conservator relied on a provision

of the Order which required ABC to pay “office expenses, sala:riés, and other costs of the
Conservatorship until at least 75% of all Conservatorship assets have been transferred to the
Conservator.” The parties disagreed over the meaning of two aspects of this provision. First,
contrary to the Conservator’s contention, this provision clearly dealt with the administrative
expenses of the Conservatorship.and did not, in anyway, include or reference the payment of

premiums, which were specifically dealt with in another portion of the order. The Conservator

contended that ABC’s pufported obligation to pay premiums was required by the “other costs” -

language of the'provisiorj quoted above. Second, the parties disagreed radically on when 75%
of the Conservatorship assets (here mainly the insurance policies) were deemed to be
“transferred” to the Conservator. Defendants argued, éiting numerous authorities, that a policy
is deemed transferred once the change of beneficiary documents have been properly executed

and ‘delivered to the insurance company — a mere administrative formality. Conversely, the

. Conservator argued that the transfer would not take place until several months later, after the.

insurance company had “acknowledged” receipt of the forms and a change of beneficiary. (Id.

at 10-14.)

-10-
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F. The District Court Rulings.

Two hearings were held on the matter. At the first hearing, the court announced
its ruling from the bench. (See Transcript filed October 11, 2002.) The second hearing was a.

motion to settle the terms of the journal entries disposing of the parties’ respective motions. (See

Transcript filed January 29, 2003.)

Thus, on November 20, 2002, two journal entries (the November Orders) were
executed and filed by the court.‘f The first journal entry, dealing with Defendants’ Motion,
prdvided, in part: (a) that the Conservatorship Order was “clear ‘and unambiguous”; (b) that ABC
was obligated to pay all costs and expenses of the Conservatorship, including premium shortfalls,
until 75% of the Conservatorship assets Were transferred to the Conser‘v‘ator aﬁd that, as of
November 1, 2002, 75% of the assets will have been deemed “transferred” to the Consérvator.

In other words, the court agreed with the Conservator’s argument as to when the beneficiary of

" an insurance policy is deemed to have been changed. The court also held, at the first hearing,

that the “[Conservatorship Order] was not meant to be punitive” and that ABC should be
reimbursed for premium payments it previously made which had also been made by purChasefs,
thus leaving ABC voluntarily responsible for payment of premium shortfalls, which, at all times,

it was willing to do to keep the policies in force, provided it would be reimbursed for its

advances of premiums upon maturity of the policies. (See Ex. B.)

6The November Orders are attached hereto as Exhibits “B” and “C.”

-12-




The second of the November Orders similarly provided that ABC was obligated

to pay all costs and expenses of the Conservatorship, including premium shortfalls, until 75%

of thé Conservatorship assets were deemed transferred. The order also provided that “a policy
will deem to have been transferred upon receipt by the Conservator of a confirmation from the
insurance company acknowledging the change Qf benéﬁciary or ownership of the policy to the
Conservatorship.” The order directed ABC to pay the Conservator’s fees and expenses that had
been incurred through the date of the order, which at the time was approximately $396,610.54.

A subsequent order quantified the remainder of the fees and expenses incurred through

November 1, 2002, leaving ABC responsible for the sum of $173,445.82.

The Novembcr Orders also directed that an audit would be performed, at ABC’s
expense, that would d¢termine the amount that should be reimbursed to ABC for premiums it
had advaﬁced which had already been paid by other purchasers. That determination, to date, has _
.not been made, Because the audit has not been completed. Further, the audit was orde:ed. to also
determine the amount of assets that were left with the Conservatorship at its inception so that the
court could determine whether all or any such portion of the assets should i)e deemed to be in
payment of ABC’s expense obligations. Because the audit has not been completed, that
determiﬁation has not been either, .but in the meantime the Conservator and the Department have

initiated efforts to collect ABC’s monetary obligations triggered by the November Orders.

-13-




III. ARGUMENT AND AUTHORITIES
A. General Rules of Coqstruction of Judgments.

In general, once a judgment has become final for want of an appeal or in
consequence of an appellate court’s decision, any controversy over the meaning and effect of that
judgment must be resolved by resorting solely to the face of the judgment roll. Storkv. Stork,
898 P.2d 732, 739 (Okla. 1995). Only if a judgment is ambiguous on the face of the record may
a court reach it for construction. The meaning of a judgment is to be defined from the terms

expressed in its text, which is to be construed with the other parts of the judgment roll. /d.

The judgment roll consists of the petition, the process, the return, the pleadings
subsequent thereto, reports, verdicts, orders, judgments, and all material acts and proceedings
of the court. Mills v. Mills, 841 P.2d 624, 627 (Okla. Ct. App. 1992). Even if it were proper to

“construe” the judgment being considered, a court may not rewrite its provisions, and a court’s

search for clarification would be limited to the judgment roll. Id. Thus, even if the.

Conservatorship Order is ambiguous, the Court is generally limited to the judgment roll when
interpreting or construing its terms. The offending ambiguity must be shown by some

inconsistency on the face of the record. Dickason v. Dickason, 607 P.2d 674, 678 (Okla. 1980).

Mere ambiguity will not affect a judgment’s validity, unless none of its terms is
susceptible to construction which will make it conformable to law. Jackson v. Jackson, 45 P.3d
418 (Okla. 2002). An unclear judgment should be construed so as to carry out its evident

purpose and intent, rather than defeat it, and a court should consider the situation to which it was

-14-




applied and the purpose it sought to accomplish. Id. at 428. The purpose and function of the

court in construing a decree earlier entered is to give effect to that which is already in the

judgment, although expressed ambiguously, and the court has no authority to add new provisions

to the decree or to change substantive provisions already in the decree, under the guise of
construing said decree. Id. Also, merely entering a second judgment cannot, per se, vacate a

prior judgment in the same action. Id.

The general rules of interpretation, as set forth herein, have been utilized by

various Oklahoma courts for some time. In Hicks v. Hicks, 417 P.2d 830, 832 (Okla. 1966), the

Oklahoma Supreme Court stated that when construing a judgment, effect should be given to
every word and part thereof, including such effects and consequences that follow the necessary
legal implications of its terms. Where the wording of the judgment is not clear, it should be

construed so as to carry out the evident purport and intent of the action rather than to defeat it.

- Id. Tt is necessary to take into consideration the situation to which it was to be applied and the

purpose sought to be accomplished. Id. at 833.

In Frazier v. Bryan Memorial Hospital Authority, 775 P.2d 281, 287-88 (OKla.
1989), the Oklahoma Supreme Court stated that, when consfruing the terms of an unclear,
doubtful _Qr arﬁbiguous order, the court will examine the four corers of the record proper to
interpret the trial judge’s decision. “We will not construe an order as granting more relief than

that which‘was 'denianded.” Id. at 286.

-15-
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Especially pertinent here is the rule that the interpretation of the parties to a

Jjudgment which is ambiguous, like the interpretation of an ambiguous contract, should be given
weight by the court. General Creditors of Estate of Harris v. Cornett, 416 P.2d 398, 400 (Okla.
1966). Likewise, the circumstances su;'rounding the making of the judgment may be considered.

In construing the provisions of a judgment the usual canons of construction should be applied.
| While the language of particular judgment provisions should be taken in its ordinary legal

meaning, it must be considered in connection with its context and the judgment as a whole. /d.

Accordingly, in the current action, if this Court ‘should determine that the
Conservatorship Order is ambiguous, tﬁen the Court may construe or interpret the
Conservatorship Order. Regérdless, the Court may not allow a district couft to »adbd prévisions
to the current Conservatorship Order nor may the district court be permitted to make substantive
changeé to the existing provisions. Further, because the parties to the Conservatorship Order
actually drafted it, “[t]he interpretation of the parties to a judgment which is ambiguous, like the
interpretation of an ambiguous contract, should be given weight by the coﬁrt,” as well as the
circumstances surrounding the making of the judgment, employing the usual canons of
construction applied to contracts. General Creditors of Estate of Harris v. Cornett, 416 P.2d

398, 400 (Okla. 1966).

B. The Conservatorship Order Expressly Dictates That The Conservatorship
Is Responsible For The Collection and Payment of Premiums.

The Conservatorship Order directed the Conservator to take posséssion and

control over certain “assets” “as they are transferred to Conservator.” (Conservatorship Order

-16-




at 2, Ex. A.) These assets i‘nciuded (a) “all life insurance policies owned directly or indirectly”
by ABC and its agents, including ATCO, (b) the viator files relating to the policies, (c) all
.premium reserve accounts and bank accounts into which ABC investor funds or proceeds from
the policies had been deposited, and (d) “the right to recoup from the proceeds of the Policies all
funds advanced by ABC fo finance the payment of premiums on the Policies.” (Conservatorship
, Order at 2, Ex. A.) The Conservator in fact seized many of these assets immediately upon

execution of the Conservatorship Order. (See J. LaMonda Affidavit, filed September 19, 2003,

Ex. “1” attached thereto.)

Further, the Conservator was “directed” by the Conservatorship Order:

1. to take custody, possession and control of the
' Conservatorship 'Assets as they are transferred to the
Conservator. '
* * %
5. to make such payments and disbursements as may be

necessary and advisable for the preservation of the
Conservatorship Assets and as may be necessary and
advisable in discharging his duties as Conservator
including, but not limited to, the timely payment of all
premiums for Policies that have not yet matured.
(Conservatorship Order at 3, Ex. A; emphasis supplied.) Thus, under the clear and unambiguous
terms of the Conservatorship Order, the Conservator was, from the inception of the

Conservatorship, responsible for control of the policies and payment and collection of premiums

on the policies.

-17-




Contrary to his express duties, the Conservator refused to pay, collect or

administrate premiums. The Conservator also informed ABC that it would not reimburse it for

the premiums which ABC had advanced to protect the purchasers from the Conservator’s failure

to perform his duties. In support this specious claim, the Conservator relied on the following

language in the Consewatorship Order:

IT IS FURTHER ORDERED that ABC pay and maintain all
office expenses, salaries, and other costs of the Conservatorship
until at least seventy-five percent (75%) of all Conservatorship
Assets have been transferred to the Conservator.

(Conservatorship Order at 5, Ex. A.)

This language in no way references the funding or payinent of premiums.' Itis
clearly limited to administrative expenses of the Conservatorship. In contrast, the
Conservatorship Order, as quo.ted above, épeciﬁcally says that the Conservator, not ABC or
ATCO, is expre.ssly duty-bound to make “the timely payment of all premiums for Policies that
have not yet matured.” (Conservatorship Order at 3, Ex. A.) It is a well known precept of
Oklahoma law that the specific provisions of a_cohtract coﬁtrol over its generalk terms. See, e.g.,
West v. Aetna Life Ins. Co., 536 P.2d 393, 397 (Okla. Ct. App. 1974). Accordingly, the
Conservatorship’s construction is without basis, and the district cburt should have enforced the
specific clear terms of the Conservatorship Order regarding the payment of premiums, rather
than an unrelated, general provision dealing with administrative expenses.' The district courfs
conétruction was clearly erroneous, and essentially rewrote the Conservatorship‘ Order by

reversing the parties’ respective obligations.

-18-

S

S

oo



Even if the phrase “office expenses, salaries, and other costs of the
Conservatorship,” stood alone and its meaning was not expressly superceded by the express
provision terms the Conservator to make prerhium paymeﬁts, the rule of ejusdem generis would
nevertheless require a finding that the words “other costs” refer only to the words which precede

them - “office expenses” and “salaries.” The rule of ejusdem generis is “a rule of interpretation.

It gives guidance to the ordinary insight that when specific words are followed by general words

those specific words restrict the meaning of the general.” (Emphasis supplied.) State ex rel.

Comr’s of Land Office v. Butler, 753 P.2d 1334, 1336 (Okla. 1987), cert. denied, 488 U.S. 993

(1988). In Butler, the issue was whether the word “minerals” used in the phrase “oil, gas and

other minerals” referred to all types of minerals or only to minerals associated with oil and gas.
The court held that “where the phase ‘other minerals’ follows the enumeration of particular
classes of minerals such as oil and gas, the general words will be construed as applicable only

to minerals of the same kind or class as those specifically named.” Id.

By the same token, because the words “other costs” follow the words “office
expenses” and “salanes ” it must be assumed that the parties were referring to the type of cests
normally associated ofﬁee expenses and salaries. These specific terms restrict the meaning of
the more general terms “othef coéts” - which could admittedly cover many types of costs, but
here, they can enly be referring to administrative office costs because the terms which precede
“other costs” clearly refer to the office administration of running the Conservatorship, and not

to the premiums which must be paid to keep the policies in force.

-19-




In short, even if the Conservatorship Order never expressly set out the duty of the
Conservator to pay premiums (it obviously does), the office expense provision of the order
cannot be interpreted to impose that obligation on ABC. For this reason as well, the district

court’s interpretation of the premium payment obligation should be reversed.

C. Even If The Court Were To Accept The Conservator’s Disingenuous
Construction, The Conservator Was Still Nevertheless Responsible For All
Premiums, Expenses, Salaries And Other Costs Upon the Transfer of 75
Percent of the Conservatorship Assets.

Pursuant to the terms of the Conservatorship Order, Defendants transferred to the

Conservator (or the Conservator seized) virtually all Conservatorship Assets to the Conservator

well within the 90 day period prescribed by the Conservatorship Order. Well over seventy-five

percent of the policies were transferred during the initial months of the Conservatorship. Asa
result, even if “office expenses, salaries and other costs of the Conservatorship” included

premiums, as urged by the Conservator, he nevertheless abdicated his responsibility to pay

premiums for several months after ABC fulfilled its asset transfer responsibilities.

In an effort to avoid his responsibilities, and any corresponding costs, the

Conservator took the position, in response to Defendants’ Motion, that while the paperwork

effecting the transfer of the policies had been expeditiously executéd by Defendants (indeed, why

would they want to delay doing so), only fifty-one percent of the various insurance companies
had formally acknowledged or “confirmed” such transfers at the time parties’ motions were filed;
therefore, ABC’s “expense” obligations continued. This position was, as explained to the district

court, without basis in the law.

-20-
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In the context of life insurance and change of beneficiary forms, the law of
Oklahoma, and of other states, is quite clear — if the insured has done everything in his power
to effect a change of beneficiary but dies before the last éct is completed, particularly when the
remaining act is a ministerial act to be performed by the insurer, the change will be regarded as
complete. Shaw v. Loeffler, 796 P.2d 633, 635 (Okla. 1990); Ivey v. Wood, 387 P.2d 621, 626
(Okla. 1963); Bowser v. Bowser, 211 P.2d 517, 520 (Okla. 1949); see also, Connecticut Gen.
Life Ins. Co.‘ v Gulley, 668 F.2d 325, 327 (7th Cir. 1982); Persons v. Prudential Ins. Co., 233

S.W.2d 729, 733 (Mo. 1950).

Heré, ABC and ATCO had done everything to effectuate the transfer of well over
seventy-five percent (75%) of the Policies in compliance with the .Conserv‘atorship Order. Once
the paperwork was complete, so were the transfefs in the eyes of the law. Indeed, “existing
applicable law is part of every contract as if ‘it were expressly referred to or incorporated within
the agreement.” | Welty v. Martinaire, Inc., 867 P;2d 1273, 1276 (Okla. 1994); see also, Smith v.
Baptist Found. of Okla., 17 P.3d 466, 470-71 (Okla. Civ. App. 2000); Gamble, Simmons & Co.
v. Kerr-McGee Corp., 175 F.3d 762, 769 (10th Cir. 1999). The same principle should apply to
the interpretation of the Conservatorship Order. The remaining ministerial acts Qf the insurers’

approval did not diminish nor delay the effective date of the transfers.

Nor does it make any sense to penalize ABC and ATCO with payment of

~ premiums and other expense because of the vagaries of insurance company delays, especially

when ABC and ATCO went to great lengths to expeditiously complete the transfer documents.
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' ORDER Agnong*_ngg'- oo R AND TRANSE G ASSETS
This metter cams oo mh.aingﬂ:.s é dayoz %Zﬁ;? 2002, he.fme the

und:rmgnea Judaa o: the Ouahoma :onnrv Dismiot Couri, Stets of Oua.'noma. on the joint
apnhcatmn of Plamtf DLJah:sma E*partm:n‘ of Securifiss (*Depertnent™) and Defendam

A.ccel-'-at:_ Benefits Cu—no.aﬁon {“ &BC"} fcu this Order Appoiatung Conservator and
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offered, gné heing edvised that fos pa.;g..: agres 10 ih.. v of this Cansswamvsmp Order, finds

mat the fnllcwmg arder should be emﬂ'°d inlisuala jndgment for r-sumtmn and in order o

prevent pnt_rmal frreparable lass u.amag'“ ar mﬂ:y to parchesers of intsresis ic the rght 1o

" recejve the mcaads from ﬁm vxaﬁ. ‘n} andfor life setdsment policies eﬁ“.cmamd by ABC

i
rrchase Request Agreemss (“AJB"‘ .rv:s:o*s")

T IS THEREFORE ORD"?RI..J ADTU TDL_ED AND DECREED that Tom Moren of

. OLLamm. City, Oklahome, ("C'answ'atm *} be and is hereby mc.n‘t Congervator of the

- following essets of ABC mr its ag:ms m:tu::mg American Titie Company of Ozlando end Devid
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| 1. al]hfeinmxrancepolm:sownadurhddbmeﬁmaﬂy dmcﬂymmdnwﬂy byor
forthzbm@ﬁtquBCmd/mﬁaAZ'BCinvsmmﬂ:ﬁwmpnchﬂscdﬁmlﬁedm:nfmxpum

of ABC throuph September 30, 2000 (LPohmcs")
2. all assets of ABC n..cmgsarym acoomphshﬁxe ub;cc‘uv:a ufth: Cons:watmsh:p

listed below including, bnt not hm:ted tn, compliter hardware, daiabascs, soﬁwm ABC Investor

mdvmﬂesrdmngmthePohms,momngandﬁnma] recurrdspaﬂammgtcpmmmm
,J

paymmnsandrwmptand dxsuibunon,ufpmceads on the Policies, any. depos:tofcash,hondor '

guarantee, Hling =abmels, ofﬁc: supph:s,ﬂ:: 1eas=1:o office spaca at 105 Enst Rohinson Strest,
Suite 320, Orlando, Florida 32801, ami telephone systams; |

3. anpmnmmresa'vcacgonmsandnankacmmnsmm&ABChwesmfnnds
ar proceeds from Policies have bien deposzzcd., and | ‘

4. the ngﬂ 1o recoup fron;' 'l’he pru:...ds of fhe Policies gl] fimds advanced by ABC

toﬁnancethenaymentmpremmmsonthePuhmcs
IT]SFURTHER ORDER.EDThaItthanszrvam'zs given dneanonsanda!nhumyto
acconiplish the Tollowing:

g ’.1_“:,

(_ 1) 1o take costody, possecsion and comvol of the Conservatorship Asssts as they are

tmnmzmdto(bmcrvatm" T

?

2. tomanagedlConszryaiamh:pAssetsnm&mgﬁnfﬂ:rncﬁonbyth:sCm'
including, birt not limited to, theevafnaumn of the Policies, andto rakﬂmen.ccssazy ste.psto _

prot=ct the ABC Investors® interests mcluamg but nm limited ts, the hnmnahan or sale of the

Policies to institufional buyers andrths sssessment 1o ABC Invesiors of future prcmm‘m

ety ey

payruents;
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3, mmmaconwta}gymmmsdmmydmmummmpDMm
ABCoznsagcmswbethcrﬂ:enmcmdu:mshaﬂhmmnfmbmmednemdyayable

4, msaekthemnnnofm‘?'cmh,bandorguaranteeond:posﬁwﬂ:anymgulamry
'agencyorothcrenmyonbcba.ﬂ'ofABpnrnsagants '

5. mmakesushpaymtsanddisbmsunmtsasmaybcncccssarymdadwsabbfm
th:pmsavaﬁnnuffb:Cmsuvam:s};:pAsamﬁndasmaybenecessarymdaambhm
das:hngnghsd@sasmmmamﬁmhmmg,bmnmhmwdm,ﬂmnmdypaymmofan
premmms for Paolicies thnt havenotycg,mmad; ’

6. mmanmrthcmmrsdﬂ:ePolidesbytwkmgfhelocaﬁonofthemtsand

nenodlca]ly checking the hezlth Of the ﬂrmmrs

7. 1o receive notice’ ofﬁxl death ofmators, _ﬂ= death claims on the viators, and

collect the proceeds paid onﬁ:.Pnhmassunhmaﬂue
8.  todisburse iv each ABé Invesmhx_ propartionate share of the procesds peid on

_ matured Policies, wmch amuummay He reduced by the wital amount of any premium peyments

1
edvenced by ABC or the Conservator cn ‘behalf of such ABC Investor;

D. 1o estzblish opes ::ummm:cahan wifh ABC Investors wifh proper disclosure of
avaﬂabl. options angd conseqnences mclndm, bt pot Brired 1w, notice to ABC Investors of this
Conservatorship Otd::mthmﬂm'ty (39) days of the extry of fifs Order; * '

10. tc retain and =mploy mys, accotmtanis, computer consultants end other
persons s mey be adviszble or m:c:?asa:'}, to the exercise of the dubies of the Conservéta:.
Conservator mey xmmedmdy retam eé; employ suck i:crsons, and compensaie such persops, all
subjest to application to and approval i;y the Court; |
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11. mm@méﬁeamymdmwwm&ﬁmﬁmramﬁm

..'? q‘n‘i“b-:vw

.mstancc, location, Identity mdlurl -gollection, pms:rvatmn, maigtenance o operation of
Consa-vaimshprsscts,andinmhfyanymmme cnmpany mthndpartyadmmlstxatmandth: '
Upited States Postal Scrvxcctnaﬁhdrh:furwatdddwwyofmy mmlmhbdtothﬁ

Conservatorship Asmmamanacpo&m:ymﬂummlnfﬂmcmm

12. mmsbhm,promm.'dafmd,zmm-vmemorbmcpaﬂymsurhMm
pmceedmgsmanysmtecunrtfed:@cum:tarUniwd States bankruptcy court as may in the
@msm&mcﬁmmwhﬁ:mﬂﬁmmmﬂwmmnf
meConsev'vam'ahp Assets, nrths:mryingoﬁnfthebe:msofﬂannsmtomhlpOxdu'and

13. 10 exerTise tcmse pans necessary o implement his oonclumans w.tﬂ1 regard to
dispasition of this Cnns.:vamrahip pmuamtothsordcrsann directives of tis Com't.

IT IS FURTHER ORDERE) tn.ai A'BC and iis agents, mclndmg Am:ucan T!ﬂe
Comuany of Orlendo and David. Pmrceﬁ..ln, ghell nnm:d:ai-iy begin ﬁ:.. process ofuznsfmrmg
the ownership and a-nzﬁcxal nghts t? the Cnnservatarsmn Assets to the Conservatar unti] all
Cons‘-watorsth Assets ]:av:: bwnu'mm‘-i The transfer process shall comclude within ninety

(90)daysoffheex‘=c1m:mofﬁlso-ae: If for any resson sny Conservatorship Asset has not

'besntransfenednnorbsfum:nﬂofrh,nmzty(QO)dzynmod,A.BCand/urmag:nts.mcludmg :
Arperican  Title Cnn@anvof-ﬁ'laniiaandbavﬁ?meﬁeld.shﬂlpmmdeahstmthe

Conservatnr of the Consa*vatorslnp_&ssets that have not bsen nmmedandthemasnns ,

therefor. : ‘
IT IS FTURTHER ORDERED tnatmns order supsrcedes the arder of this Court dated sz
10, 2001, that pmhmnad the ass»ssm!:.m r eollection of fohee pramum paymeas fmm ABC

Investors.
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ITISFUR'IHERORDEREDMABCpaymdmmmm oﬁccmcpcnses salmm,
mdoﬂ:ﬂmsudthccmmpumlﬂlmm-ﬁvcpmmtﬁs%)ofall
Ccusu-vamrshlpAsseshav:buenmsf:nedmthc Conpservator. ‘

HISFUR’.E{ERORDEREDthaIaHpersonsmdmﬁbes,mnludmgABC, its
subsidiaries, affilistes, officers, dn-er:tms, agentts, ssrvants, employees, attorneys, and anpe;sons
'actmgonﬂmrheha]f,unﬂ:rthmduacﬁonandnuuﬁol, anﬁormmvewuturpa:tmpatnn :

'Euan, and. forther mcludmg am( benks or ﬁnancxal instirations, wherever chartered or
lumd,hfemsmcewmpanim,idualmdmmagmmmm:al settl=ment
providers, and viatical ss:tl:m.-.nt 'nmlms who xccsxvc actual nofice of this Conservatorship
Order, by personal service, Iags:mﬂz n-ansmzssum or othervm-, shall pmmpﬂy delwcr and
surrender to the Conssrvator:  ~ '

1. all Conservamrslnp A.suets in the possession of or under the control of any one or
more of them; and f- ‘ | |

2 a]lbanls and mmds nf{‘any hndp"rtammg‘b the Conservatorship Assets, 1o the
ABC Investors, or to the viztars: whos*hve, are msmd by the Policiss.

IT I8 FURTHER OEERED that all persoms and entifies, mnludmg ABC, its
subsxd;ams, gffiliatas, officeTs, uue..-mlrs, ggents, servams employees, mo:neys, and all persons
‘acting om fheir hehalf zmderﬁmu' direction and commL andfor m active concert or parnmpatmn
with them, and ﬁn‘th:r m'.:lunmg eny hanks or ﬁ:uan-lal instirgtions, wherever charnersd or
located, life ms companizs, :’enaal gnd cate sgencies, vigtors, viafical settlement .
providere, emd viatical ssmem:m hrc'rikzrs Who TECeive antual notice of this ‘Conse.:'vaicrship
Om:r by personal s=rvice, fa.sxm.xc &ansmissmn or othc"vns fully coopesate wﬁ:n and essist’

¢
the Conservstor and that they rake pate) aﬂncn, a.:~=..t1y or indirectly, o hinder or pbstruct the
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ITISFURTHERORDE!ED!ﬁxattheCunsmmruamhmmd,wﬁhmnhreanhmgthe
pcace,toauwandsecmemymmﬂwﬁ:mmlofABCornsag:ms,whcreverlncmd
orsmamd,mazdertotakemsa.smam.cusmdyormnmlof, or to 1d=nufymeloca:honor
acmmcoﬁanycnnmmh@ﬁ.ssém |
ITISFURTHERORDEREDthatﬁeConsmmrmayapplymthz Court for
mmpmsmmﬁomhmstoumcgmamunablzmmbedetmnmedbyﬂnCmnandﬂm
smhsomas approvedbyﬂxz Com';andfcrzmmhn:semantfarreasonahle expenses incurred
conn.ectwnmtnhsauixesaeConservm Thcfwsanda:pwsesofth:mesmatarshaﬂ
navcpnnzyovezanyuﬁ:mclmmsmd:agmnstABC TheCnnsenramrshallnntbe:eqmredto
give any bond. The O&.lahnmaDcpartncm ufSe—-unbes sball have the amhnnty 1o seek removal
tszansenramrforcauseanimonapprovalofﬂnsCom |
IIISFURTI{ERORDEREDﬁzatexcsptbymav:ofCoanmngmenendancyoI'lms
Consewato:smn all creditors ami omer persops seeking monsy, demages or other relief from
ABCmmagenB mJndmgAmmcanTiﬂ- CumpanvaﬂandoandDavzdPlamsﬁeld and all

othmamgenbehahnfanvsucbcaemtmormhxpmans,mdndmgshmﬁs mzrshals,and o
other officers andth.xrdmlrhs,md&enrspectvemomws,sﬂm agents, andumplayees,‘
m-eherebysmvedm .sumn.dﬁomdomzanyact ﬁmgwhatsocvwmznteneremhABCnr :

its egemis, m.lu.cung American 'I'rtle Cemnany of Orlando ané David Piercefeld, in the orderly
trensfer of the Cuns... atmsmn asssix mm, Copservator ar to the uossessmn of or management
by the Caomservator of the Cons..n'mmn Assets, or to interfere in eny memner doring the

‘pendency of this procesding with the exclusive jrisdicfion of this Court over ABC. This
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conclusion of the Cmsmmm‘ﬁ:pshqﬂbetmsﬁ:ucdmABC
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IT 18 FURTI-IER ORDEREJ that ABC snd its agcms m:ludmg American Title
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ITIS“URTHERORDEREDﬁmﬂnCummbﬁeldhamlessﬁomanyandau
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ITIS FUR’I'.E—IER ORDERED thai 1h.,Cons=:'vamr msay rely on apph..able exclusions or
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L PATRICIA PRESLEY, Court Clerk for Okishom |
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IN THE DISTRICT CB z TY
STATERE, =
Oklahoma Department of Securities P o
ex rel Irving L. Faught Administrar&qu?/h LAL/?T .
R o/
Plaintiff,
\ -99-2500

o ) s
\_\_/(\

Acceieraled Benefits Corporation. a Flonda

. / v . '
, i I\
. 2RV
corporauorn. et al.. ' : ) / / ) \

Defendants. )
JOURNAL ENTRY
) -~ :

This matier comes on for hearing this 27 day of September, 2002, before the
undersigned Judge of the District Court in aﬁd for Oklahoma County, State of Oklahoma, on
Defendants’ Motion to Enforce or. Aliernatively Construe the Court's Order Appointing Conse.rvator
and Transferring Assets ("Defendants’ Motioﬁ"). Coﬁservator. Tom MQran. appeared in person and
through counsél. Thomas Mahning of the law ﬁrrn Phillips McFall McCaffrey McVay & Murrah,
P.C.. Defendants Accelerated Benefits Corporation ("ABC™). C. Kejth LaMonda, American Title
Company of Orlando ("ATCQO") and David Piercefield (collectively "D'eaendants"), appeared by
and through counsel. Dino Viera of the law firm, Fellers. Sni.der, Blankenship, Bailéy and
Tippéns, P.C.. The Oklahoma Department of Securities, ex rel. Irving L. Faught, Administrator
(the "Department") appéars by and through its attorney, Patricié A. Labarthe. The Court, having

eviewed all of the evidence offered, hearing argument of cpunsél, and being fully advised in the
premises finds as follows: |

{al The Order Appointing Cons:rvator and Transferring Asset dated February 6",

2002 (the "Conservatorship Order") is clear and unambi guous;




(b) ABC participated in the drafting and agreed to the terms of the Conservatorship
Order in lieu of restitution; |

(c) Under the Conservatorship Order. ABC is obligated 10 pay all costs and éxpenses
of the Conservatorship, inc]uding premium shortfalls, Conservator's fees and expehses. ahd
attorneV's fees, until seventy-five perceht ‘(75%) of the Conservatorship Assets. as aeﬁned by the
Conservatorship Order, are transferred to the Conservator;

(d) To date there hvas been no determination that seventy-five percent (75%) of the
Conservatorship Assets, as defined by the Conservatorship Order, have been transferred to the
Conservator; .

(e) | The parties have agreed have beginning October 1, 2002, the Conservator will be
responsible for the compensation of ABC employees utilized by the Conservator;

(f) The parties have agTeed‘that Conservator will make a reasonab‘le effort to énsur_e
timely disbursement of all proceeds from matured policies within 30 days of receipt;

o

(2) The parties have agreed that prior to November 1, 2002, ABC will ensure that all

premiums are paid current;

(h) The parties have agreed that Defendants will turn over all funds currently being‘

held in any accounts which contain funds from any investor or policy subject to the

Conservatorship Order;

(1) The parties have agreed that beginning November 1, 2002, the Conservator will

assume the responsibility to collect, pay and administer the collection and payment of all
premiums, and will maintain all records of premium collections, pavments, Conservator
expenses, billings, etc.;

G:\WPDOC'TP\ACCELERATED BENEFITSVE 2 092702 hrg rev.doc 2
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() The parties have agreed that the Conservator will continue to open bank accounts
for the deposit of collected premiums and will sign legal documents on behalf of and in the name
of the Conservatorship;

(k) The parties have agreed that the Conservator will continue to maintain proper
accounting and documentation of all aspects of the Conservatorship;

(1 The parties have agreed an independent auditor. acceptable to the parties. will be
retained at ABC's expense, pursuant to the terms of an engagement letter to be agreed to by the
parties; and

(m) The Court will make a future determination of any amounts to be reimbursed to

ABC for amounts advanced for payment of premiums for which investor funds have been

collected.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

(a) ABC shall continue to be obligated to pay all costs and expenses of the
Conservatorship, including premium shortfalls, Conservator's fees and expenses-, and attorney's
fees. uﬁtil seventy-five percent (75%) of the Coriservatorship Assets, as defined by the
Conservatorship Order, are transferred to the Cohservator;

(b) Beginning October 1, 2002, the Conservator will assume the responsibility for the
compensation of ABC employees utilized by the Conservator;

(c) The Conservator shall make a reasonable effort to ensure timely disbursement of
all proceeds from matured policies within 30 days of recéipt;

(d) Prior to November 1, 2002, ABC shall ensure that all premiums are paid current,
and that no policies are in lapse status or within a grace period;

G:\WPDOC\TP\ACCELERATED BENEFITSVUE 2 092702 hrg rev.doc 3
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(e) Defendants shall turn over all funds currently being held in any accounts which
contain funds from any investor or policy subject to the Conservatorship Order;

() On November 1, 2002, the Conservator shall assume the responsibility to collect,
pay and administer the cbllection and payment of ;2111 premiums, and will 'maintaiﬁ all récords of
premium collections, payments, Conservator expenses. billings, etc.;

(g} The Conservator shall continue to open bank accounts for the depoéil of collected
premiums and will sign legal documents on behalf of and in the name of the Conservatorshif:;
(h) The Conservator shall continue to maintain propef aécountiﬁg and documentation

of all aspects of the Conservatorship;

(1) An independent auditor, acceptable to all parties, shall be selected and retained at

ABC's expense, to conduct an audit pursuant to the terms of an engagement letter to be agreed to

by the parties; and

() The Court will make a future determination of any amounts to be reimbursed to '

ABC for amounts advanced for payment of premiums for which investor funds have been

collected. _

Dated this 2& day of November, 2002.

CE
JUDGE OF THE DISTRICT COURT

1, PATRICIA PRESLEY, Court Clerk for Oklahoma
County, OkKla., hereby certify that the foregoing isa
true, correct and complete CODY of the instrument

herewith set out as appears of record in the Distri'ct _

Court Clerks Office of/Qkiahoma County Okla.,

i day of W - 208
this A cy -PATRlCl CRESLEY, Cort Clerk

By &\3 \(\'\'3&\‘ N DX\Q\ I Deputy
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APPROVED:

Al S

Patricia A. Labarthe, #10391

Oklahoma Department of Securities

120 North Robinson, Suite 860

Oklahoma City, Oklahoma 73102

Telephone: (405) 280-7735

Facsimile: (405) 280-7742

Attorney for Oklahoma Department of Securities
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APPROVED:

o L=

Melvin R=McVay, Jr., OBX #6096
Thomas P. Manning, OBA #16117
PHILLIPS McFALL McCAFFREY
McVAY & MURRAH, P.C.

Twelfth Floor, One Leadership Square
211 N. Robinson ’
Oklahoma City, OK 73102

Telephone: (405) 235-4100

Facsimile: (405) 235-4562
Attorneys for Conservator, Tom Moran
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APPROVED:

s

Eric S. Eisenstat, OBA No. 10282
Dino Viera, OBA No. 11556
William H. Whitehill, Jr., OBA No. 12038
Brent M. Johnson, OBA No. 17070
Fellers, Snider, Blankenship,

Bailey & Tippens, P.C.
100 North Broadway Avenue, Suite 1700
Oklahoma City, OK 73102-8820
Telephone: (405) 232-0621
Facsimile: (405) 232-9659
Attomneys for Accelerated Benefits Corporation,
American Title Company of Orlando,
Keith LaMonda and David Piercefield
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- Oklahoma Department of Securities

ex rel. Inving L. Faught, Administrator.

corporation, et al..
Defendants. )

JOURNAL ENTRY

This matter comes on for hearing this 27" day of September. 2002. before the

undersigned Judge of the District Court in and for Oklahoma County, State of Oklahoma, on

Conservator's Motion For Order Assessing Conservator's Expenses Against Defendants And
Compelling Defendants To Comply With The Conservatorship Order (the "Conservator's Motion").
Conservator, Tom Moran, appeared in person and through counsel, Thomas Manning of the law
firm Phillips McFall McCaffrey McVav & Murrah, P.C.. Defendants Accelerated Benefits

Corporation, C., Keith LaMonda, American Title Company of Orlando and David Plerceﬁeld
o

' (W, appeared by and through counsel. Dino Viera of the law firm, Fellers,

Snider; Blankenship, Bailey and Tippens, P.C.. The Oklahoma Department of Securities, ex rel.
Irving L. Faught, Administrator (the "Department”) appears by and through its attorney, Patricia
A. Labarthe. The Court, having reviewed all of the evidence offered, hearing argument of
counsel, and being fully advised in the premises finds as follows:

(a) The Order Appointing Conservator and Transfemno Asset dated February 6",

2002 (the "Conservatorship Order") is clear and unambi guous:




(b) ABC panicipated.in the drafting and agreed to the terms of the Conservatorship
Order in lieu of restitution;

(c) Under the Conservatorship Order, ABC is obl‘igaled to pay all costs and expenses
of the Conservatorship, including premium shortfalls. Conservator's fees é.nd expeﬁses, and
attorney's fees, until seventy-five percent (75%) of the Conservatorship Assets, as deﬁned by the
Conservatorship Order, are transferred to the Conservator: |

(d)  To date there has been no determination that seventy-five percent (75%) of the.
Conservatorship Assets, as defined by the Conservatorship Order, have been transferred to the
Conservator; and

- (e) A policy will be deemed to have been transferred upon receipt by the Conservator
of a confirmation from the insurancé company acknOwledging the chaﬁge of beneficiary or
ownership of the policy to the Conservator. | |

IT IS THEREFORE ORDERED, ADJUDGED AND D‘ECREED that the
Counservator's Motion is granted and Accelerated Benefits Corporation is orderéd to pay to the
C‘onse_rvator all Conservator fees, expenses and attorney's fees approved by the Court to date
within 30 days.

Dated this K«Oﬂ\ day of November, 2002.

IUDGE OF THE DISTRICT COURT

I, PATRICIA PRESLEY, Court Clerk for Oklahoma
County, Okla.. hereby certify. that the foregoing is @
true, correct and complete copy of the instrument
herewith set out as appears of record in the District

Court Clerks Office tahoma County, Okla.,

this \ i\ day oft ’Qgg 5&\:%\\% 29%
- PATRISJIA ESLE Coun Cler

B Deputy
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APPROVED:
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Aloeio (oo T 2l Y
Patricia A. Labarthe, #10391 :
Oklahoma Department of Securities
120 North Robinson, Suite 860
Oklahoma City, Oklahoma 73102
Telephone: (405) 280-7735
Facsimile: (403) 280-7742
Attomey for Oklahoma Department of Securities
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APPROVED:

W

Melvin®. McVay, Jr/OBA #6096
Thomas P. Manning, OBA #16117
PHILLIPS McFALL McCAFFREY
McVAY & MURRAH, P.C.

Twelfth Floor, One Leadership Square
211 N. Robinson ‘
Oklahoma City, OK 73102

Telephone: (405) 235-4100

Facsimile: (405) 235-4562

Attorneys for Conservator, Tom Moran
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APPROVED:

Eric S. Eisenstat, OBA No. 10282
Dino Viera, OBA No. 11556
William H. Whitehill, Jr., OBA No. 12038
Brent M. Johnson, OBA No. 17070
Fellers, Snider, Blankenship,

Bailey & Tippens, P.C.
100 North Broadway Avenue, Suite 1700
Oklahoma City, OK 73102-8820
Telephone: (405) 232-0621
Facsimile: (405) 232-9659

Attorneys for Accelerated Benefits Corporation,

American Title Company of Orlando,
Keith LaMonda and David Piercefield
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