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~ CONSERVATOR'S ANSWER BRIEF

Defendants/Appellants ﬁled a Petition in Error with this Court on December 20, 2002

challenging two orders that they clalmed were interlocutory. See Pet. In Error. In fact thls

Court's docket indicates that the appeal was "interlocutory." Yet more than four (4) months

later Defendants/Appellants state in their B_ﬁef-In-Chief that the orders they are appealing are.

‘bﬁvna_l orders. See Appellénts' Brief, p.1. This is exactly what DefeﬁdantS/Appellants have

done in the case below; they have changed their minds about how. they think the order they

negotiated and agreed to should be construed.
INTRODUCTION

The question before this Court is whether the Oklahoma D1str1ct Court's Order

Appointing Conservator and Transferring Assets (the "Conserva_torshlp Order") directs the

costs of the subject Conservatorship, including the. premi’urh shortfalls on the underlying

Viatical  policies, to be paid by: (i) Defendants/Appellants who scammed millions from

_ investors across the United States; or (ii) the Conservator using the funds of the investors that

were scemmed by the Defendants/Appellants. As detailed in the Summary of the Record, the
Conservatorship Order was negotiated and approved by Defendents/Appellants following a
trial that found them guilty of fraud and selling .unregistered securities in Oklahoma. |

The judgment roll make.s“ clear that the Defend’ah'ts/Appellants were responsible for

paying the premium shortfalls until the Conservatorship was "funded" as follows: First, the

~ plain language of the Conservatorship Order directs Defendants/Appellants to pay all costs of |

the Conservatorship until 75% of the Conservatorship Assets are transferred to the
Conservator. Second, Counsel for the Department of Securities has stated on the record that

Defendants/Appellants agreed to pay those costs, including the premium shortfalls, in




exchange for a release from the obhgatlon to pay restitution to their 1nvestors Fmally, and

perhaps most revealing, Defendants/Appellants pald the premium shortfalls for more than six

(6) months before concocting the theory that the Conservatorship Order does not, in fact, -

- direct them to pay such premium shortfails.

Defendants/Appellants list seven (7) issues in their Petition in Error. Two of those issues,

ie. "Whether additional assets left with the Conservator at the inception of the

~ Conservatorship, above and beyond insurance policies and premium accounts, may be used

or considered to have satisfied ABC's obligations to pay the Conser_vatorship, fees and

expenses prior to transfer (src) 75% of the Conservatorshlp assets" and "Whether ABC

should be reimbursed for premlum payments which it advanced both prlor and subsequent to

the entry of the Conservatorshlp ‘Order" were not addressed by the trial court in the two

Journal Entries dated November 20 2002 (the "November Journal Entries") that are the

subject of this appeal and may not be de01ded by thls Court.!

With regard to the remaining issues, this appeal is moot Defendants/Appellants ask thrs
Court to overturn the trial court's rulings in the November Journal Entries that (i) the
Conservatorship Order is clear and unambiguous; (ii) Defendants/Appellants were required to
pay premium shortfalls under the .Conservatorship Order's plain language until they had
transferred 75% of the Conservatorship Assets to the Conservator; and (iii) at_the time of the

September Hearing 75% of the Conservatorship Assets had not been transferred to the

Conservator. Defendants/Appellants did not appeal the Conservatorship Order, and they

' Although the November Journal Entries note that Defendants/Appellants may be entitled
to reimbursement for certain premlum shortfall payments to the extent ATCO possessed

but failed to remit investor funds in partial payment of such premlums, the trial court

deferred any ruling on that issue until the completion of an ongomg third-party
accounting.
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actually admit they did not "dispute” the language of that order until they filed the Motion to

Enforce or, AltematiVely,' to Consfrue the Court's Order Appointihg Conser\"ator. and .

Transferring Assets on August_’21 , 2002 (the "Motion to Construe"‘). See Brief in Chief, p. 7.
Until that time, consistent with the trial court's construction of the plain language of the

Conservatorship Order, Defendants/Appellants remitted the Viatical premiums directly to the

respective insurance companies without complaint and in accordance with their practices in

effect prior to the appointment of the Conservator.” However, in July 2002, the trial court

ordered Defe_ndants/Appellants to pay certain fees and expenses of the Conservatorship as.

- provided in the Conservatorship Order. Defendants/Appellants argued that the Conservator

had assets in its possession that should be used to satisfy those fees and expenses, and further

-alleged that the Conservator was improperly holding approximately $800,000 in investor pro

rata premium payments that shoul_d have been used to partially fund the Viatical premiums.

The Conservator was not, as Defendants/Appellants assert, holding the referenced

$800,000 at the time of the September Hearing, nor had the Conservator refused to permit
ATCO to use any such investor funds to pay premiMS.3 In fact, the record shows that

Defendant/Appellant ATCO had, without th_e Conservator's knowledge and in direct

contravention of his express instructions, intentionally failed to remit funds collected from

2 In their Brief-in-Chief Defendants/Appellants argue inconsistently that the Conservator

"blackmailed" them into paying the premium shortfalls by refusing to perform his duties,
or that they "voluntarily" did so to keep the policies from lapsing. See Brief in Chief pp. 9
and 12. Both arguments are fabricated. ‘

35 Defendants/Appellants assert that "the Conservator's refusal to allow these funds to pay
the very premiums for which they were collected" was "improper, or even illegal, under
Fla. Stat. § 626.561 (2002)." See Brief in Chief, p. 8, fn. 3. That section governs

“insurance field representatives licensed under Florida law and is wholly inapplicable to

the Conservator.
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investors for current premiums in partial payment of the Viatical premiums."‘, According to
ATCO's President, David Piercefield, ATCO did not remit investor funds in partial payment

of the Viatical premiums because ATCO could not assure that a particular investor's pro rata

’ payment would be used sdlely for premiums on the policy in which that investor held a -

beneficial interest. At the time this was -discovered, Defendant/Appellant_‘ ATCO still

possessed those investor funds, although ATCO has subsequently transferred those funds to

the Conservator.’

When the Conservator refused Defendant/Appellant LaMonda's demand to-"reimburse

him" for that portion of the premiums he had‘p>aid while ATCO possessed investor funds for -

‘a part of such premiums, or to apply othef non-investor Conservatorship Assets against the

Conservatorship fees and expenses he had been ordered to pay, he filed the Motion . to
Construe. In the Motion to Construe, Defendants/Appellants argued for the first time that

under the plain language of the Conservatorship‘ Order Defendants/Appellants had never beeh

obligated to fund any part of the premium shortfalls. Despite . this argument,

‘Defendants/Appellants. had alrcady_accepted the benefits of the Conservatorship Order,

including relief from the obligation to pay restitution to their investors.

4 Following the Conservator's appointment, ATCO continued to be responsible under its
escrow agreement with ABC for remitting premium payments to the respective insurance
companies. During this period ATCO remained the record owner of the policies, and the
Conservator believed that the systems ATCO was using were capable of tracking investor
pro rata payments with the payment of matched premiums. -

5 No dispute exists as to ABC's entitlement to be reimbursed for premiums it paid when
ATCO was in possession of the investor funds but did not remit those to the insurance
companies. The Conservator does, however, assert that before ABC is reimbursed for
such premiums ABC must first satisfy the trial court's orders to pay the costs and
expenses of the Conservatorship.




On Septer_nbei 217, 2002 (the "September Hearing"), the trial court heard the Motion‘ to
Construe and ruled from the bench that the Conservatorship Order -ﬁl? clear and
unambiguoil_s; that Defendants/Appellants had been obligated to fund thev costé of thé |
Conservatorship including premium shortfalls until 75% of the Conservatorshivassets were

transferred to the Conservator; and that Defendants/Appel_iants had not shown that 75% of the'_‘

‘Conservatorship Assets had been transferred. The November Journal Entries memorialized

the trial court's rulings and further set forth certain agreements reached by the parties at that

hearing, including that: (i) Defendants/Appellants would fund premium shortfalls and remit

all premium payments until November 1, 2002; and (ii) the Cons_éfvator would fund premium

shortfalls and remit all prefnium payments after November 1, 2002. The November Journal

Entriés also stated that "[t]he Court will make a future determination of any amounts to be

reimbursed to ABC for amounts advanced for payment-of pr’emiums for which investor funds —

have been collected." (emphasis added).

: iAs' directed, on Noveriiber 1, 2002, the Conservator began funding the premium
shortfalls and remitting payment of the Viatical premiums to the insurance companies.
Thereafter, on December 23, 2003, the trial court entered an order appfiivin'g thé sale of the
Coriservatorship Assets to a third-party buyer, and on March 18, 2003, the trial COurt.eiltered |

an order confirming the closing of that sale.® Following the closing, the buyer assumed

R liability for funding and paying the Viatical premiums; Defendants/Appellants filed a Motion

s Defendants/Appellants claim that the purchase price equaled one-third of the policies’
face value. That is false and misleading. The purchase price represented approximately
42% of the aggregate $141 million face value of the policies, but approximately 56% of
the investors' estimated $106 million total investment. The buyer also assumed funding
of 100% of the premiums. :
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to Stay the sale which the trial court denied. Defendants/Appel.lanfs' appeal of the trial court's )

order approving the sale is currently pending before this Court, Case No. 98854.
_ Because D_efendants/Appellahts paid .all pfemiums directly to the insurance companies

and Defendants/Appellants are no longer paying the premium shortfalls, no effective relief

-can be grantgd by this Court. Therefore, this appeal should be dismissed as mo_ot, as well as

for other reasons stated herein.” Regardless of Defendant/Appellants’ argument that the trial

court improperly construed the Con'servatorship' Order, that order does not authorize the

- Conservator to pay Defendants/Appellants for any pi'e_mium-s "advanced" on the investors'

behalf during the Conservatorship. Rather, it clearly states that "any Conservatorship Assets

reinaining at the conclusion of the Conservatorship shall be transferred to ABC." See

Conservatorship Order, p. 7 (R. 1-8). "[T]hé right to recoup frbm the proceeds of the Policies

all funds advanced by ABC to finance the payment of premiums on the Policies" is defined as

a Conservatorship Asset. See Conservatorship Order, p. 2 (R 1-8). Because the

‘Conservatorship is still in existence, any ruling on that issue is not properly the subject of

appeal.

SUMMARY OF THE RECORD

A. The November Journal Entries Did Not Modify the Clear Language of
the Conservatorship Order. o

Defendants/Appellants' Summary of the Record is rife with factual misstafements and red
herrings. The record shows that prior to entering the Conservatorship Order the trial court

found Defendants/Appellants guilty of securities fraud violations, and for operating what was

" At the September Hearing the trial court ruled that under Oklahoma law the transfer of

the policies was not effective until the issuing. insurance company acknowledged the
transfer. Notwithstanding that ruling, the Conservator agreed to assume funding the -

‘premium shortfalls and remitting premium payments as of November 1, 2002.

ke
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essentially a Ponzi scheme involving the sale of investment interests in Viatical insurance

policies to unsophisticated i_nvestors; many of whom were elderly. The trial court entered

judgment against Defendants/Appellants directing them pay restitution to those investors that =

were Oklahoma residehts. See Conservatorship Order (R. 1-8).%

Patricia Labarthe, Counsel for the Oklahoma Department of Securities (th'ev

| "Departmeﬁt"), advised the trial court that following the fraud trial she became concerned

that enforcing the Court-ordered restitution of Oklahoma - investors could cause

Defendants/Appellants to become insolvent and lead to the lapse of unmatured Viatical

~ policies to the detriment of non-Oklahoma investors. See Transcript of Proceedings had on

the 27th Day of September, 2002 ("Tr."), p. 24, 11. 21-25, p. 25, 1. 1-14 (R. 272). To avoid

this possibility, the Départment foered Defendant/Appellant LaMonda what was essentially

a "plea bargain," i.e. the alternative of traﬁsferring the Viaticai_ policies and certain of ABC's
other assets to. a Court-appointed conservator and paying the ‘prebrbniums until the
Conseri{atorship was funded, in exchange for his release from Iiability for restitution.” See
Tr., p. 25, 1L 1-14 (R. 272).

Thereafter, the Department and Defendant/Appellant LaMonda conducted lengthy

negotiations regarding the language of the proposed Conservatorship Order. Thé record |

¢ Defendants/Appellants did not appeal the fraud judgment. However, they assert in their
Brief in Chief that the trial court's finding that the sale of interests in Viaticals constitutes

the sale of securities was inconsistent with federal law based on dictum found in SEC v.

Life Partners, 102 F.3d 587 (D.C. Cir.- 1996). See Brief in Chief, p. 3. The court's
reasoning in Life Partners was renounced by the Securities and Exchange' Commission,
which filed a petition for rehearing in that case, and the appellate courts of Arizona, Ohio
and Indiana have disagreed with the application of the Howey test in that case. Further,
since the holding in Life Partners many states have amended their securities laws to
expressly provide that interests in Viaticals are securities as a matter of law. :

9 Other states, including Arizona, California, Idaho, Maryland, Ohio and Virginia, have
placed viatical settlement company assets into receiverships under similar circumstances.




reflects that despite the withdrawal of _Defendant/Appéllant ABC's attorneys, |

Defendant/Appellant LaMonda represented to the Department that he was "in constant

contact" with attorneys who were representing him in other legal matters and who were -
- advising him on the propoSed order. The record further reflects that Deferidant/Appellant

LaMonda also repeatedly told the Department that these attorneys would have to approve any

language in a settlement before he could agree to any order, and Defeﬂdant/Ap_pellant

LaMonda represented to the Department that changes he' proposed to the language of the
Conservatorship Order were fequested on the advice of his counsel. See Response of
Oklahoma Department of Securities to Defendants' Motion to Enforce or, Altemativély, to -

Construe the Court's Order Appointing Conservator. and Trdnsferﬁng Assets and Brief in |

Support filed September 19, 2002 (the "Department's Réspon'sé"), p.2 (R.9-36).

On February 7, 2002, the trial court entered the Cohseryatorship ‘Order upon the joint

application of Def_eﬁdant/Appellant ABC énd the. Depértment and after "having reviewed all
_of the evidence offered" with full'knowledge of the circumstances under which the order had
been" negotiated. Déféndants/Appellants ATCO, LaMonda and Pierceﬁeid signed the
Coﬁservatorship Order effidencing their agreemerit to its terms. See Conservatorship Order
(R. 1-8). | |

Defendants/Appellants do not claim that the Conservatorship Order is ambiguous; rather,
they argue that the following language required the ConserVator to fund the Viatif:al premium
payments from the onset of the Conseﬁatorshiﬁ:

IT IS FURTHER ORDERED that the Conservator is given directi_dns and
authority to accomplish the following:

SRR

5. to make such payments and disbursements as may be necessary and
advisable for the preservation of the Conservatorship Assets and as may be

e e




necessary and advisable in discharging his duties as Conservator including, but .
not limited to, the timely payment of all premiums for Policies that have not yet
" matured. - ' : '
See Conservatorship Order, p 2-3 (R. 1-8)(emphasis added). Defendants/Appellants further
assert that the folloWihg language directing ABC to pay "all costs of the Conservatorship"

does not require them to pay policy premiums, but only administrative expenses during the

referenced period:‘

IT IS FURTHER ORDERED that ABC pay and maintain all office expenses,
salaries, and other costs of the Conservatorship until at least seventy-five percent
(75%) of all Conservatorship Assets have been transferred to the Conservator.

~ See Conservét’orship Order, p. 5 (R. 1-8).

The November Journal Entries did not modify the Conservatorship Order. Rather, each - |

one clearly states:

(@) The Order Appointing Conservator and Transferring Asset (sic) dated
' February 6th, 2002 (the "Conservatorship Order") is ' clear and
unambiguous; v : ,

(b) = ABC participated in the drafting and agreed to the terms of the
" Conservatorship Order in lieu of restitution;

(¢)  Under the Conservatorship Order, ABC is obligated‘to pay all costs and
expenses of the Conservatorship, including premium - shortfalls,
Conservator's fees and expenses, and attorney's fees, until seventy-five -

(75%) of the Conservatorship Assets, as defined by the Conservatorship
Order, ‘are‘transferr'ed to the Conservator; .

(@  To date there has been no determination that seventy-five percent (75%)
of the Conservatorship Assets, as defined by the Conservatorship Order,
have been transferred to the Conservator . . . ;
See November Journal Entries (R. 335-339; 340-346).
In addition, the November Journal Entries memorialized settlement discussions among

Defendants/Appellants, the Department and the Conservator at the September Hearing,

including without limitation the following:




(g)

(h)

M

_ _(m)

The parties have agreed that prior to November l 2002, ABC will

ensure that all premiums are paid current;

" The parties have agreed that Defendants Wlll turn. over all funds
currently being held in any accounts which contain funds from any

investor or pohcy sub_] ect to the Conservatorshlp Order;

The parties have agreed that begmmng November 1, 2002, the

Conservator will assume the responsxblllty to collect, pay and administer

the collection-and payment of all premiums, and will maintain all records

of premiuni collections, payments, Conservator expenses, billings, etc.;

% %k k

The parties have agreed an independent auditor, acceptable to the

parties, will be retained at ABC's expense, pursuant to the terms of an -

engagement letter to be agreed to by the parties; and

The Court will make a future determmatlon of any amounts to be

_reimbursed to ABC for amounts advanced for payment of premlums

for which mvestor funds have been collected

See November Journal Entries (R.335-339; 340-346) (emphasis added).

Although Defendants/Appellants' counsel acknowledged the parties' agreements by.

those orders, they now assert that ‘the trial court did not understand the meaning of the
Conservatorshlp Order and falsely contend that the Department agrees with thelr constructxon

of the .Conservatorship Order. See Brief in Chlef, p. 6. In direct contradiction of

'signing the November Journal Entries, and Defendants/Appellants acc_epted the benefits of

Defendants/Appellants' recitation of the facts, the record shows that the Department has

unequivocally stated:

The Department, in agreeing to the Conservatorship Order, sought to remedy the
serious securities law violations committed by ABC by protecting the insurance
policies in which ABC investors had an interest, rather than by securing a
judgment for restitution against ABC that ABC might not have the ability to

satisfy. Protection of the insurance policies required that premium payments be -

made on all policies. Under the order, those payments, along with other
expenses of the Conservatorship, were to be made by ABC until seventy-five
percent (75%) of the policies were transferred to the Conservator.

10
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See Departrr}ént's Response, p. 6 (R. 58-82) (emphasis added). In addition, Ms. Labarthe
stated for the record at the September Hearing: |

When we drafted this order, and the way the language reads we -- putting a
conservator in, there was not going to be any money for the conservator
" initially. So the idea was and maybe we -- I wrongly, and I will take
responsibility, guessed at the amount of time we would need to get these policies
iransferred over. But as far as what was intended by the order and what the
order of -- the language of the order clearly states is that ABC was going to
pay all the expenses until 75 percent of the assets were transferred over to
give -- get ABC -- give them the responsibility to get the job done and then
let the conservator take over payment of premiums and running the policies.

See Tr., p. 25,11. 3-14 (R. 272).
In fact, the trial court's finding and Ms. Labarthe's statemenfs are entirely_'consisteﬁt with
the plain language of the Conservatorship Order which bégihs by stating: -
~ The Court, having reviewed all of the evidence offered, and béing advised that the
parties agree to the entry of this Conservatorship Order, finds that the following
order should be entered in lieu of judgment for restitution and in order to prevent
potential irreparable loss, damage or injury to purchasers of interests in the right

to receive the proceeds from the viatical and/or life settlement policies effectuated
by ABC Purchase Request Agreements... -~ . = - — . ' :

Following the foregoing recitals, the trial court directed the Conservator to "accomplish," not
to fund, "such payments and disbursements as may be necessary and advisable for the
preservation of the Conservatorship Assets . . . including but not lvimited' to, the timely

payment of all premiums . . ." The Conservatorship Order's directive to the Conservator to.

assure that premium payments are made on time is followed by the directive to ABC to pay'

"all office expenses, salaries, and other costs of the Conservatorship until at least seventy-

five percent (75%) of all Conservatorship Assets have been transferred to the Conservator."
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- B. Defendants/AppellantS Paid Premium Shortfalls In Complianée with
the Language that They Now Claim the Trial Court Misconstrued.

To avoid their apparent understanding of and compliance with the plain language of the

Conseryatorship Order, Defendants/Appellants now assert that they were "blackmailed" into
paying or voluntarily funded the premiums until  August - 2002. However,

Defendants/Appellants directly paid all premiums to the respective insurance companies in

the manner contemplated by and \vithbut challenging the validity of the Conséfilatorship

Order until several months had passed. See Brief in Chief, p. 7. It was Ohly ‘after the |

Conservator refused to permit Defendants/Appellant's to offset Conservatorship Assets -

éga’inst the fees and .expenses that the trial court had ordered them to pay, that

Defe;ndants/Appellants‘ c'oncocfed the théory that they had hevef beén obligated under ‘the

Conservatorship Order to pay the premium sﬁortfalls. | |
According to the record, prior to the.No‘vem‘bér, Journal Entries, all investors mailed their

pro rata payments directly to an ABC lockbox control]ed'by the Conservator.'® See

‘Conservator's Response, p. 4 (R. 83-231). The record further shows that the Conservator had _

issued to ATCO's President, David Piercefield, the following directions to remit those

investor funds in payment of premiums on policies "matched" to the respective investor:

All premiums should be paid prior to their due date. However, please provide me
with a full accounting of funds used. It was the intent of prior correspondence
that no [investor] funds be used for purposes: other than premium payment
obligations without my prior consent. '

10 Investor funds collected for current unpaid premiums were transferred from the ABC
lockbox to ATCO to be used to pay such premiums; investor payments received after .
premiums had been remitted for the respective policy were transferred from the ABC

lockbox to a Conservatorship account.
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In regard to your fax dated July 17, 2002, my memo in no way infers that you can
use funds to pay for a policy premium if the premium funds were not received
from the investors that are attached to that policy. In other words, premiums:
received from investors can only be used to pay premiums for the policies for
which they were collected. -

See Ex. "E" to Consefv'ator's Response (R. 83-231).

At some point prior to the Conservator's appointment, Defendant/Appellant ATCO had.

started retaining a portion of the investors' pro rata payments instead of remitting all such

funds to the respéctive insurance companies. ATCO routinely deposited these investor funds

into a separate account alleg.edly to be used to pay future premiums.12 Although the record

~ does not clearly indicate whether Def_endant/Appellant ABC kn_ew that ATCO was not using

all investor funds to pay prémiums during that period, Defendént/Appellant ABC was paying
all premium shortfalls .af that time. |
Iﬁ September -~ 2002, the Consefvator learned ) that since his appointment
Defendant/Appellant ATCO had not used any investor funds to partially fund pfemiums in
direct contravention to the Conservator's directives.. Defendant/Appel_la’nt ATCO 'allegedly
stopped remitting the investor funds to the insurance corhpanies because 1t could not assure
that a partic_uiar investor's funds would be used solely to pay premiums on policies in which

that investor claimed a beneficial interest. See Tr., p. >12, 1. 14-19, p. 13, 1. 1-2 and p. 15, 1L. |

15-16 (R. 272). Those funds, totaling approximateiy $800,000 were still in ATCO's account

12" The cash in that separate account, totaling approximately $286,000 at the time the
Conservator was appointed, was comprised entirely of investor payments and was the
only cash that Defendants/Appellants transferred to the Conservator. See Conservator's

Response, p.3 n.1 (R. 83-231). .
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at the time of the September Hearing, but were thereafter transferred to a Conservatorship .

account pursuant to the trial court's order."

C. Defendants/Appellants Never Established That They Transferred
75% of the Conservatorship Assets To the Conservator.

Defendants/Appellants argue in the alternative that the trial court erred in holding that the
Viétiéal policies were not legally transferred to the Conservator until the respective irisurance
companies confirmed such transfer. Defendants/Appellants assert that their obligation to fund

such premium shortfalls was complete because at some uhidentiﬁed date they had transferred

to the Conservator 75% of the Viatical policies subject to the Conservatorship Order. See -

Motion to Construe  (R. 9-36). The responsibility for funding premiums under the
Cidnservatorship Order - was not, however, dependentv‘solely upon Defendants/Appellants"

transfer of the policies; it was c.onditioned:up'on Defendants/Appellants' transfer of 75% of all

of the Conservatorship Assets to the Conservator. The Conservatorship Order defines the

term "Conservatorship Assets" to include:

1. all life insurance policieé owned or held beneficially, directly or
indirectly, by or for the benefit of ABC and/or the ABC Investors, that
were purchased from the date of inception of ABC through September 30,

2000; :
2. all assets of ABC necessary to accomplish the objectives of the
Conservatorship . . . below including, but not limited to, computer

hardware, databases, software, ABC Investor and viator files relating to
the Policies, accounting and financial records pertaining to premium
payments and receipt and distribution of proceeds on the Policies, any

13 After determining that ABC had paid approximately $400,000 of premiums as a result of
ATCO's refusal to use investor payments, the Conservator offered to "credit" that amount
to the outstanding fees and expenses the Court had previously approved. See Tr., p. 12,11,
20-25, p. 13, 1l. 1-2 (R. 272). The trial court did not order such credit, but deferred its

" decision on the propriety of any reimbursement to Defendants/Appellants until the third- .

party accounting is completed. See Tr., p. 37, 11. 22-25; p. 38, 1. 1 (R. 272) and November
Journal Entries, p. 4 (R. 340-346). That accounting is ongoing. ‘
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deposit of éésh, bond or guarantee, filing cabinets, office supplies, the ...
lease to office space . . . and telephone systems; '

3. all premium reserve accounts and bank accounts into which ABC Investor
funds or proceeds from Policies have been deposited; and

4, the right to recoup from proceeds of the Policies all funds advanced by
ABC to finance the premiums on the Policies. =

‘See Conservatorship Order, p. 2 (R. 1-8). :-

Despite Defendants/Appellants’ argumenf that the policies were legally "transferred" to

the Conservator when they completed the paperwork instructing the insurance companies to

change the beneficiary, many policies clearly provide that no transfer would be deemed
’ cdmplete until the issuing insurance confirmed such change. See Conservator's Response Ex.

"C" (R. 83-231). In éddition; some insurance companies have refused to recognize the

Conservator as the policy beneficiary upon receipt of such instructions, and other insurance

companies notified the Conservator that the referenced policy: (i) was never purchased; (i1)

had lapsed; or (iii) had been reduced in value prior to the appointmeﬂt of the Conservator. -

See Conservator's Response Exs. "D" and "E" (R. 83-231_). The facts also show that

Defendant LaMonda attempted to retain at least two substantial policies cdmprising a part of

the Conservatorship Assets. See Conservator's R.esponse,’p.' 4 (R. 83-231). Clearly none of -

these policies were transferred to the Conservator by virtue of Defendants/Appellants' letters

of instruction, revealing the failed logic of their argument.

Notwithstanding the status of the policy transfers, Defendants/Appellants' own premium

reserve formula reflects that they either still have or misused approximately $1 million in
premium reserves. See Conservator's ResponSe (R. 83-231). Because Defendants/Appellants

never provided evidence that they had transferred 75% of the Conservatorship Assets to the
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Conservator, whether they had transferred the policies themselves was not determinative. See

Conservator's Response, p. 7 (R. 83-231).

D. .Defendants/Appellan.ts Never Appealed the Trial Court's Orders
Approving the Costs of the Conservatorship. : :

Defendants/Appellants complain that the Conservator and its attorneys have "paid
themselves" an aggregate $747,187.54 in fees and expenses. In fact, most of the fees and
expenses incurred by the Conservator and its attorneys resulted directly from

Defendants/Appellants' interference with the Conservatorship; All of the Censervatorship

fees and expenses were reviewed and approved by the trial court after notice to all parties in

interest and avhearin‘g. Defendants/Appellants did not appeal any of these orders, did not

exercise their rights to move for evidentiary hearings in connection with such fee

applications, and in some cases did not appear at the hearings on such applications.

Notwithstanding the foregoing, these orders are not in issue, and Defendants/Appellantsf-.

arguments relatlng to the Conservatorshlp ] court-approved fees and expenses are irrelevant.

E. Joy LaMonda's Affidavit Was Stricken from the Record and Cannot
: be Considered.

‘Defendants/Appellants offer an affidavit that was stricken from the record below in

support of their argument that "the Conservator did not perform most of his assigned‘ duties,

‘prlmarlly because neither he nor his staff knew how " By Journal Entry ﬁled October 18,

2002, the trial court struck the proffered afﬁdav1t from the record. See Journal Entry (R. 289-
291). Despite notice, Defendants/Appellants did net appear at the hearing on the
Conservator's Motion to Strike the Affidavit of Joy LaMonda, and they did not appeal the
trial court's order striking the affidavit. Accordingly, such affidavit is not properly a_pert of

the record before this Court and must be disregarded.
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F. The Conservatorship Order Does Not Permit the. Use of
" Conservatorship Assets to Offset the Conservators Fees and
Expenses.

The real crux of Defendants/Appellants’ discontent is the Conservator's refusal to use

Conservatorship Assets that are not comprised of investor funds to offset

Defendants/Appellants' obligation to  pay Court-approved fees and expenses.

‘Defendants/Appellants have provided no ev1dent1ary foundatlon to the trial court to support
their allegation that they transferred to the Conservator approximately $1.6 mrlllon that could'
have been used to pay the costs ‘of the Conservatorship. Rather, all that

Defendants/Appellants transferred to the Conservator was $286 000 in cash from ATCO'

accounts, certain illiquid contrngent contract nghts that have no 1mmed1ate cash value, and

ABC's office equlpment See Conservators Response (R 83 231). Defendants/Appellants |

never remitted to the Conservator a penny of the funds allegedly escrowed for the payment of ~

premiums and to this day have not accounted to the trial court for the cash they allegedly

In fact,-thls issue is not properly before this Court because it is not the subject of either a
final or interlocutory order. The Conservatorship Order does not ‘address the use. of
Conservatorship Assets to offset the costs of the Conservatorship and the November .Journal.
Entries do not incl'nde a ruling, on that issue.

IL A}RGUMEN"T AND AUTHORITIES.
A This Appeal is Moot. |

The Oklahoma' Supreme Court has consistently held that "where the issues have become

moot, and no practicable relief will be afforded by reversal, the case will be dismissed.”

Sanders v .City of Tulsa, 1922 OK 320, 4, 210 P. 724. "When an act which is sought to be
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enjoined has been already performed, or can never be performed, the appeal is moot."

Westinghouse Electric Corp. v. Grand River Dam Auth., 1986 OK 20, 924, 720 P.2d 713,

721. Further, litigants who volunfarily accept the fruits of a judgment cannot bring an appeal
to reverse it, because acceptance of the benefits of a part of the judgment favorable to an

' appellant walves the right to appeal its detnmental parts. Adams v. . Unterktrcher 1985 OK

96, §7, 714 P.2d 193, 196; Tara Oil Co. v. Kennedy & Mttchell Inc., 1981 OK 33, 12, 622

P.2d 1076,‘ 1077-78.
Defendants/Appellants' self-serving contention that the Conservator_ship Order relieved
them of financial responsibility for funding the Viatical premiums BEFORE the Conservator

held-legal or beneficial title to the policies and BEFORE they accounted for and transferred

to the Conservator any assets including the investor funds ‘they had allegedly escrowed for

the payment of such premiums, is nonsens1ca1 1nequ1table unsupported by the language of -

the Conservatorship Order, and directly contradlcted by the Department's Response and' Ms.

Labarthe's statements on the record.'*

Defendants/Appellants accepted the benefit of relief from the obligation for restitution
under the Conservatorship Order, and without appealing that order remitted the challenged
premiums directly to the various insurance compames that issued the Vlatlcal policies.

Defendants/Appellants further accepted rellef under the November Joumal Entries by

14 1t also contradicts the following statement by Judge Owens regarding the trial court's
intention that Defendants/Appellants' pay the premium shortfalls to assure their cooperatlon
pending the completion of the transfer of the Conservatorship Assets:

I don't believe the order is ambiguous. I think it was de51gned for the very purpose
until all this stuff is transferred Mr. LaMonda was on the hook for it. Otherwise

there's no force behind the Court's order.

See Tr., p. 27, 11. 19-24, (R. 272).
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transferring complete 'r'esponsibility for all costs of the Conservatorship to the Conservator as

of November 1, 2002 prior to any showmg the Defendants/Appellants had transferred 75%

of the Conservatorship Assets to the Conservator. The Conservator does not hold any part of |
Defendants/Appellants'" premium payments, and to the Conservator's knowledge
Defendants/Appellants have never sought any refund of such premiums from the respective_.
.insurance companies. The Viatical policiesb were sold to a third-pafty on March 18, 2003, and
that party is now paying the premiums. Accordingly, the issue of whether the trial cout't'
properly construed the Conservatorshlp Order was waived by Defendants/Appellants
payment of premlums pnor to November 1, 2002 and is now moot because they are no
longer paylng such premlums and no practlcable rehef can be afforded by reversal of the

November Journal Entrles.

B. The Judgment Roll Confirms that the Trial Court's Judoment is
Clearly Not Agamst the Weight of the Evidence.’ '

It 1sv well-settled that the judgment of a trial court in an action of equltable cognizance
will not be disturbed on appeal unless it is clearly against the weight of the evidence.
Carpenter v. Carpenter, 1982 OK 38, 710, 64_5 P.2d‘467, 480;'0'Laughlin 12 Citybf Fort
Gibson, 1964 OK 31, 712, 389 P.2d 506, 509; I_’riddy v. Shires, 1951 OK 145, 77, 233 P.2d .
298, 299. Appellate courts must presume that the ruling of the rial court is correct, and _
cannot presume that the court. in entering a judgment proposed an action beyond itsvpowers.
See U.C. Leasing, Inc. v. State ex rel. State Board of Public Affairs, 1987 OK 43, 99, 737
P.2d 1191, 1194; Chandler v. Denton, 1987 OK 38, 10, 741 P.2d 855, 862,fn 11; Knight .
Armstrong, 1956 OK 268, ﬁ[i4, 303 P.2d 421, 424. |

To the extent thié appeal is not moot, this Court must presume that the trial court correctly

found that the language of the Conservatorship Order is clear and unambiguous when

19




determining whether the rulings in the November Journal Entries were. clearly' against the

- weight of the evidence. Withorlt question those rulings are not clearly against the weightof
the evidence.
~This ‘Court has repeatedly held that a judgment that is not ambiguous is to be construed

t)y looking at the judgment roll. See, Jdckson v. Jackson, 2202 OK25" 1]18, 45. P.3d 418,
428; Stork v. Stork, 1995 OK 61 q15, 898 P. ‘2d 732, 739' Fent v .Oklahoma Natural Gas
Co., 1994 OK 108, 11,.898 P.2d 126, 132. The. Judgment roll consists of the petmon
process, return, pleadings subsequent thereto reports verdrcts orders, Judgments and all
matenal acts and proceedmgs of the court. Fent, 1994 OK 108 at 911, 898 P. 2d at 132

The trial court's order was not a contract, and Defendants/Appellants reliance on cases
relating to the COnstruction of contracts is misplaced. For decades this Court has held that -1n'
construing the judgment of a court, effect must be given to every word and part thereof,
including the effectsl and consequences that follow the necessary legal implication of its
terms although not expressed. See In the Matter bo_.f Schrader, 1983 OK 19, 95, 660 P.Zd
135, .136; Tilley v. Allied Mater_iqls Corp., 1953 OK 85,'1132, 256 P.2d-1 110, ‘1 115; McNeal
A Baker, 1929 OK 741; 96, 274 P. 655, 656. Ih addition, recitals in a jonrnal entry of
judgrnent are taken as true and correct and are prima facie proof of the facts stated therein
wherebthey are not impeached or contradicted by the record. Jackson, 2202 OK 25 at 16, 45
P.3dat 427. | | |

The recitals in the Conservatorship Order make clear that Defendants/Appellants were
relieved of the requirement to pay restitution because they agreed to transfer the deﬁned

Conservatorship Assets to the Conservator, and to pay all costs of the Conservatorshlp unt11

© at least seventy-ﬁve percent (75%) of the Conserv.atorshlp Assets were transferred. Those
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recitals are supported by the judgment roll which includes Ms. Labarthe's representations to
the trial court that Defendants/Appellants agreed to pay the premium shortfalls in exchange
for glvmg up the remedy of restltutlon and because at the mceptlon of the Conservatorshtp '

~ the Conservator would have nothing with which to pay the premium shortfalls. -

Defendants/Appellants did not present the trial court with any ev1dence, in the form of an
afﬁdavxt or otherwise, regarding the negotiation of the Conservatorsth Order or thelr
:agreements with the Department. | |

The recitals in the November Joumal Entries further state that the parties -agreed at the. .
September Hearing that ABC would pay the premlums until November 1, 2002, and that "
thereafter the Conservator would pay the premiums. Defendants/Appellants pomt to nothmg |
in the record that contradlcts those remtals therefore they must be taken as true. In fact, ABC
paid the premiums prior to such date and the Conservator thereafter took over payment of the ‘
premiums. | | U

ABC's payment of the Viatical policy premiums from February 2002 to. November 2002
clearly shows that .Defendan‘ts/Appellants | understood the plain lanéuage of the
ConServatorship Order consistent with the Department's testimony and the trial court's
interpretation of the Conservatorship Order. | |

C. The Effects and Conse(juences of the Conservatorship Order i’rove

that ABC was to Pay the Premiums Prior to the Funding of the
Conservatorship.

If, however, this Court determines that the trial court erred in finding the Conservatorship'
Order clear and unamblguous in the November Journal Entries, the Conservatorshlp Order
will remain valid unless its terms cannot be construed to conform to law See Jackson 2202

OK 25 at 18, 45 P.3d at 428. "An unclear judgment should be construed so as to carry out .
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its evident purport and intent, rather than defeat it, and a court should consider the situation -
to which it applied and the purpose sought to be accomplished." Id. See alsoRidléy v

Phillips Petroleum Company, 427 F.2d 19, 23 (10th Cir. (Okla.) 1970) ("[T]he purpose of

construing ambiguous provisions in a judgment is to give effept to what is already latently in
the judgment ... Where a judgment is susceptible of two interpretations, it is the duty of‘
the court to adopt the b‘ri_é_which renders if more reasonableb, effgctive and conclusive in the
light of the facts and the >1aw of the cése .. [A]n ambiguous judgment must be construed so

as to give effect to all of its parts.") (internal citations omitted); State of Oklahoma v. State

of Texas, 272 US. 21, 43-44, 47 S.Ct. 9, 16 (1926) ("The effect of a decree as an

adjudication conclusive upoh the parties, is not to be determined by isolated passages in the

opinion considering the rights of the parties, but upon an examination of the issues made and '

intended to be submitted, and which it was intended to deCide.");‘ Hicks v. Hicks, 1966 OK

91, 916, 417 P.2d 830, 832 (in construing the judgment of a court, effect should be given to

- every word and part thereof); Lemons .v. Lemons, 1951 OK 300, 1[15,“ 238 P.2d 790, 793;

McNeal, 1928 OK 741 at 16, 274 P. at-656 (considering the intention of the trial court in

entering the order); Estate of Harris v. Cornett, 1966 OK 64, 917, 416 P.2d 398, 400 (the

interpretation of the parties should be given great weight and the circumstances surrounding -

the making of the judgment may be considered). |

The record clearly shows that the trial court‘entere.d the Conservatorship Order in lieu of

enforcing its prior judgment for restitution and after careful consideration of its terms and

conditions. The parties to the -Conservatorship Order were the Department and
Defendant/Appellant ABC. The Department's lawyer has stated on the record that she

approéched Defendant/Appellant Keith LaMonda with the idea of ‘substituting  the
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Conservatorship for the penalty of restitution under the fraud order. This is confinned by the

rec1tals in the Conservatorshlp Order that make clear that it was entered as a substltute for

restitution to the Oklahoma 1nvestors Ms. Labarthe further adv1sed the tr1a1 court that in

agreelng to the entry of the Conservatorship Order the Department 1ntended for ABC to pay
the premlums until the requlslte percentage of assets had been transferred because at the

time the Conservatorship Order was entered the Conservator was not the owner or

beneficiary of any of the Viatical policies and had no funds with which to pay' .
© premiums. Likewise, at the hearing on the Motion to Construe, Judge Owens stated that his
intent in entering the agreed Conservatorship Order was to substitute the obligation to pay -

such premiums for the penalty of restitution under the fraud judgment: ,v

I'don't believe the order is ambiguous. I think it was designed for the very purpose
until all this stuff is transferred Mr. LaMonda is on the hook for it. That's the
purpose of drafting the order that way Otherwise there's no force behind the

Court's order.

See Tr., p. 27,11 19-24 R. 272)

The words of the Conservatorshlp Order considered 1n context of the circumstances

surrounding its entry, unequivOcally show that‘ Defendants/Appellan_ts exchanged their
obligation to provide restitution to the investors by .agr_eeing to pay premium shortfalls until
the Conservatorship had the wherewithal to take over those payments. »In fact,_ the judgment
roll also shows that ABC made such payments until a disagreement ~arose over
Defendants/Appellants' payment of the Conservatorship's other fees and expenses.
Accordingly, the trial court's holdings memorialized in the Noyember Journal Entries are not
against the great'weight of the evidence and must be affirmed. -

Defendants/Appellants argue that the trial court's .ruling does not comport with the

general rules of contract construction because the direction to pay "all costs of the
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Conservatorship" follows the direction to pay salaries and office expenses. However, this

Cour; has held that one part of a judgment rr-l;lyﬂbe modified or explained by another part ofa
judgment. Russell v. Freeman, 1949 OK 257, 1{15, 214 P.2d 439, 442, Tt ié‘obvioué from
reading every part of the Conserva"cor's'hii) Or‘derv'that Defendants/Appeilants were ordered to
pay all of the costs of the Conservatorship,»including the premium ‘shortfa.lls, until the

Coﬁservatorship held the assets necessary to assume such payments, in exchange for their

relief from liability for restitution.

D. The Trial Court Did not Err in Determining that a Transfer of a Policy
Is Not Complete Until Confirmed by the Insurance Company.

Défendants/Appellants alternately claﬁm that the trial court erred in ﬁhding that the

Viat'ical policies were not transferred until the respective insurance coinpanies cqnﬁrmed-the
chaﬁgé" in beneficiary. In fact, the trial ‘court's holding is conﬁpletely cbnsistent with this
Court's' unéquivocal holding that "é change in béneﬁciary on a life .insuranc‘:e policy can only
be effected by following the procedure préscribed by that policy." Shaw v. Loqfﬂei', 1.990’
OK 81; 95, 796 P.id 633, 635 (citations omittéd). An exception tb rule of strict compliance
exists where an insured dies before the change is effected. Id (emphasis added); In such
circumstances a court "may" recognize the insured's intént to change the beheﬁciary if the
insured has done everything in its powerv to effect the change pridr to its death. 1d.

Without question, the exception referenged in Shaw‘ is inapplicable to. the current
situation. The Defendants/Appellants, and not the insured, fequested thé change of
beneficiary; the insured may.or may not be dead; aﬁd the beneﬁéiary is ndt claiming an

interest in the policy proceeds. Therefore, the general rule must apply and the change of
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beneficiary will not be complete until the policy provisions applicable. to the respective

Viatical policy were strictly complied with."

This case involves more than 1,500 policies. The record shows that many vof those
policies clearly provide that a change of beneficiary is not effective until the insurance
cofnpany confirms the change. See Ex. I to Conservator's Resi)onse (R. 83-231).
Accordingly, the trial couft did not err in its holding.

Further, despite thesé allegations, Defendants/Appellants accepted the”beneﬁts‘of the

November Journal Entries when they stopped paying the premiums shortfalls and remitting

premium payments on November 1, 2002. Defendants/Appellants may not, having accepted

the benefits of both the Conservatorship Order and the November Jopmal Entries now
challenge their detrimental parts. See Adams, 1985 OK 96 at f[7, 714 P.2d at 196, supra.
Defendants/Appellants’ further argument that the Conservator should have been
recognized as the owner of the Viaticals at the inception of thé Conservatorship because the
Coﬁﬂ ordered ABC and ATCO to pay the Viatical premiums on behalf of the Cbnservator is
simply not true. The Conservatorship Order does nét direct Defendants/Appellants to pay |
premiums "on behalf of the Conservator," and Defendants/Appellants' arguments bésed on
cases relating to the recognition of a change of ownership in the event of the paYment of

premiums by a new owner are inapplicable.16

5 Defendants/Appellants' argument is further betrayed by their own conduct. When
purchasing the Viaticals from the viators Defendants/Appellants refused to pay the viators
until the insurance company recognized ABC as the beneficiary of the Viatical. See Ex.
"J" to the Conservator's Response (R. 83 - 231). '

16 Defendants/Appellants further state "[i]t requires no recitation of authority to establish
that title to real or personal property passes upon execution of a deed or bill of sale, and
not upon the recording of these instruments or upon the recipient's confirmation of
receipt. The same principles should apply here." Argument in a brief unsupported by
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E. The Issue of Whether .Conservatoi'ship Assets May be Used to Offset
Court-Approved Fees and Expenses is Not Before this Court.

The Conservatorship Order does not provide that Conséfvatorship Assets may be used to

offset court-approved fees and expehses for which Defendants/Appellants are liable.

.Défendants/Appellants did not appeal the Conservatorship Order, and the November Journal

Entries do not address this contention. Accordingly, this issue is not before this Court.

CONCLUSION

For the reasons stated herein, the Conservator respectfully requests this Court affirm the

November Orders and deny all relief requested by the Defendants/Appellants.

//M/cu)«

Melvin R. McVay, Jr.,'OBA # 6095
‘Thomas P. Manning, OBA #1611
Kay Smith, Esq., OBA #13252
PHILLIPS McFALL McCAFFREY
McVAY & MURRAH, P.C.
211 N. Robinson, 12" Floor
Oklahoma City, OK 73102
Telephone: (405) 235-4100
Facsimile: (405)235-4133

Attorneys for Conservator Tom Moran, Appellee.

citations to legal authority will not be considered for appeal. Sup. Ct. R. 1.11 (k)(l) See
also First Nat'l Bank v. Mann, 1965 OK 127, 931, 410 P.2d 74, 83. Accordingly, the

foregoing argument must be disregarded. In any event, under Oklahoma law a deed takes -

effect upon its delivery, not upon its execution. May v. Archer, 1956 OK 144, 716, 302
P.2d 768, 771; Dowell v. McNeil, 1955 OK 210, 417, 285 P.2d 856, 859.
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