- FILED IN THE pigTp
ICT ¢
OKLAHOMA COUNTY, el
IN THE DISTRICT COURT OF OKLAHOMA COUNTY Ay
STATE OF OKLAHOMA 26 2003

P/&‘m;@m PRE
by RESLEY, coury CLERK

Oklahoma Department of Securities, Yo N
ex rel. Irving L. Fanght, Administrator, ) Deputy o
Plaintiff, )
) _ .
VS. ) ‘Case No. CJ-99-2500-66
' ) Judge Daniel L. Owens
Accelerated Benefits Corporation, aFlonda Y "
Corporation, ef al., )
)
Defendants. )

Please be advised that a hearing on Conservator's Motion for Approval of SIG Option
Purchase Agreement has been set for thea’l Ll day of J vk, 2005, at 9:00 a.m.; before the
Honorable Judge Daniel L. Owens.

Respectiully subrmtted

< )

‘MelvirK. McVay, Jr., OBA N6, 06096
Thomas P. Manning, OBA No. 16117
PHILLIPS McFALL McCAFFREY
McVAY & MURRAH, P.C.
- Twelfth Floor, One Leadersh1p Square
~ 211 North Robinson
Oklahoma City, Oklahoma 73102
Telephone: (405) 235-4100
Facsimile:  (405) 235-4562 ‘
ATTORNEYS FOR CONSERVATOR,
TOM MORAN
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CERTIFICATE OF MAILING |

The undersigned certifies that on the 26™ day of May, 2005, a true and correct copy of the
foregoing Notice of Hearing was mailed, first-class with postage prepaid, to:

Patricia A. Labarthe, Esq.

- Oklahoma Department of Securities
First National Center, Suite 860
120 North Robinson o
Oklahoma City, OK 73102

Attorney for Plaintiff

Dino E. Viera, Esq.
Fellers, Snider, Blankenship, -
Bailey & Tippens, P.C.

100 North Broadway Avenue, Suite 1700

Oklahoma City, Oklahoma 73102
Attorney for Defendants,
Accelerated Benefits Corporation and
American Title Company of Orlando
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- : o e, |
| IN THE DISTRICT COURT OF OKLAHOMA COUNTY  ~ UNTY QKLA
STATE OF OKLAHOMA MAY 26 005
PATRIG4

~ Oklahoma D_epartmeﬁt of Securities, -
ex rel. Irving L. Faught, Administrator,

Plaintiff,

- Case No.: CJ-99-2500-66
Judge_Daniel L. Owens

V§.

- Accelerated Benefits Corporation, a Florida
corporation, et al., -

Rl i U N L NP L N

Defendants.

CONSERVATOR’S 'MOTI(-)N FOR APPROVAL
OF SIG OPTION PURCHASE AGREEMENTS

COMES NOW Tom Moran, Conservator of Certain Assets of Accelerated Benefits
~ Corporation (the “Conservator”) and respectfully moves the Coﬁrt for approval of a proposed ﬂew
Option Purchase Agreement and a proposed new Service and Escrow Agreement (colleﬁtively, the
"SIG Purchase Agreements") to be executed between the Conservator and SIG Partners I, .LP',.‘ a
‘Texas limited partnership ("SIG").
In support thereof, the Conservator would show the Court as follows:

1. ‘This pro_ceeding, begﬁn as a fraud action conﬁhe_nced by the Oklah'oma Department of
Securities against Accelerated. Benefits Corporation (“ABC”) and ifs Oklahoma agents, who offered
and sold Viatical Polices (as hereafter defined) to numerous investors on ABC’s behalf. |

2. On Fébruary 6, 2002, the Court entered its Order Appointing Conservator | aﬂd
T_ransfen‘ing Assets (the “Conseryétorship Ofder”). ;,Sle_g'Exhibit-“l ,” Order Appointing-Conservator
and Transferring Assets. | | |

3. Under the Conservatorship Order, Tom Moran was appointed Conservator of certain
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assets of ABC and its agents, including American Title Company of Orlando and David Piercefield.
The Conservatorship Order was agreed to by the parties and authorized the Conservator to:

take necessﬁry steps to protect the ABC Investors’ interests including, but
not limited to, the liquidation or sale of the Policies to institutional
buyers . . . (emphasis added) ' '

Sgg Exhib_it “1,” Order Appointing Conservator and Transferring Assets.
4. The Consg—:-rvatorship assets cohéi_sted 'prima.rily of life insurance policies (the .
“Viatical Poliéieé”) with an éggregafe face value in ekceés% of $140,000,000 on individuals‘who had
* been diagnosed with terminal illnesseé, whose ownership and b_e_neﬁciéry interests were acquired By
ABC in exch;clnge for cash payments. Upon acquisition of .the Viatiéal Policies, ABC solicited
invesfments from various individual investors (the “ABC Investors”), who were promised signiﬁcant
returns on their investments By ABC, upon the maturity éf the respective Viatical Policy to which
~ they were matched.  See Exhibit “2,” Afﬁda\}it_of H. Thomas Moran, Y 4.
5. In .most cases, the insureds under the respective Viatical Policies (the “Viators™) far
outlived the proj ected life expectanéies .placed on them by ABC and insufficient funds were allocated .
by ABC for payment of future premiums. As aresult, the Viatical Policies were in daﬁger of lapsing,
which Would have resulfed in the ABC hlvestors, many of whom wére elderly and retired, losing
. their entire investménts. See Exhibit “2,” Afﬁdavit of H. Thomés Moran, § 5.
6.  Pursuant to the directives of the C'onservatorship Order, and as part of his duty to
 protect tﬁ_e interests of the ABC hlvestérs, the Conservator soﬁght offers to purchase the Viatical
Policies from various institutional buyers. See Exhibit “2,” Affidavit of H. Thomas Moran, ‘|] 6.
7. On October 25, 2002-, the Coﬁsarvator filed his Motion for Order Approving Sale of
| Conservatorship Assets (the “Motion to Sell”). -In the Motion to Sell, the Conservatof presented

offers from Inﬁnity Capital Services, Inc. ("Infinity") and vaﬁqus other proposed purchasers to the
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Court for .consid.eratio_n. and approval. See Exhibit “2,” Afﬁdevit of H. Thomas Moran-; 1 7 .

8. . On December 23, 2002, fblloWing hearings on the Motiq.n to Sell, the Court granted
the Motion to Sell and approved the sale of the Viatical Policies to lnflnity. The Orde; Approving
the Sale was entered by the Court on January 16, 2003, and subsequently modiﬁed by the (_J:ourt- orl
J anﬁa;ry 24,2003 .(the “Order Approving Sale”); Sgg Exhibit “2,’; Affidavit of H Thomas Moran, § -
| -8' _ _ .

9: '.F.ollow_ing the Court’s t)rdelr Approving Sale, the Conservator, HTM Consell'xlator, |
LLC, a court approved entity created to hold title to the Viatical Policies, and Infinity negotiated lhét
certain Option l’urchase Agreement and Service and Escrow Agrecment, both dated February 13, |
2003 (collectively, the "lnﬁnity Purchase Contracts") to evidence the terms of the approved sale.. '
See Exhibit .“.2,” Affidavit of H. Thomas Moran, § 9. |
10.  OnMarch l 2, 2003, the Court approved the Infinity Purchase Contracts. The sale of
the Viatical Policies closed on March 17, 2003.! See Affidavit of H. Thoma_s Moran, l(l.
| 11.  The Infinity Plirchase Contracts req_uired Inﬁn_ity. to pay (a) an aggregéte of
$59,0l)0,000 for the Yiatical Policies (which represented the $2,500,000 noﬁreﬁmdeble '“Opt.ion
Payment” and the $56,500,000 “Purchase Price’;); and .(b) one hundred ﬁercent (1 00%.) of all future
premiums and servicing costs for the Viatical Pol_icies. The. aggregate payments un.der the Inﬁﬁity_ h
| Purchase Contrects were estimated to return to tlle ABC lnves_tors aﬁproximately 55% of their initial
investments, and importantly,. Infinity’s payment of the premiums eliminated the heed for the ABC

Investors to make premium payments, and the Conservator to fund the premium shortfalls to keep

! On March 12, 2003, ABC filed an appeal of the District Cout’s order approving the sale of the Viatical Policies
to Infinity. On July 20, 2004, the Court of Appeals affirmed the District Court’s order approving the sale. On
October 11, 2004, ABC filed a Petition for Certiorari seeking to have the Oklahoma Supreme Court review the decision -
of the Court of Appeals. On January 24, 2005, the Oklahoma Supreme Court denied ABC’s Petition for Certiorari and
mandate issued on February 4, 2005. . '
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| £he Viatical Policies in force. See Exhibit “2,” Affidavit of H. Thomas Moran, § 11.

12, Pursuant. to the terms of the Infinity P-uréhase Contracts, Inﬁ'nity paid to the
Cohservator at Cl_osing the Option Payment of $2,500,000\.00. This Optioﬁ Payment received by the
Conser\"/ator was fuily _eam.éd.and non-;éftmdable and repr_esente_d approximately a year’s worth of
prémium payrﬁcnts to be held by the Conservator to cover shortfalls in the event of aldefellult'by

i- Inﬁhity, or other termination of the Infinity Purchgse Contracts. See Exhibit “2,”.Afﬁda§it of H.
lThomas Moran, § 12. _ | | |

13. .'The balanqe olf _the Purchase '_Price. of $56,SQ0,000 under the Infinity Purchase
:Contracts waé to be paid with an agreed percentage of ‘the maturity proceeds from the Viatical
Pblicies and the Earnest Money Deposit of $200,000 which was péid at Closing. Under the Infinity-
Purchase Contracts, HTM Conservator, LLC Was to hold .and administer the Viatical Policieé until
~ the full paymént_ of such Purchase Price waé re_ceiyed by the Conservator, at which 'time,'the
g remaining umﬁaturéd Viatical Pollic_:ies were to be transferred to Infinity and only 'then. would the
Inﬁnity.Pu_rchase Contracts be fully performed. See Exhibit “2,” Affidavit of H. Thomas Moran,

113. | |

| .14. | Bctween.M_arch, 2003, énd October, 2004, inﬁnity tendered to the Conservator all _
sums due uhdef the Infinity Pﬁrchasé_ Coﬁtrac_ts. Accordingly, the Investors have né't had to pay any |
part of the policy premiums or. servicing costs on the Viatical Po‘lic.ies since the closing of the sale.
See Exhii)it “2,” Affidavit of H. Tlioma_s Moran, q 14.

15. Since the closing of the sale, the amount of the original Infinity Purchase Pr_iée
-, remaining to be paid to the Consefvator under the Infinity Purchase Contracts has been .reduced from
- $56,500,000 to approximately $42 million dollars as a result. of the Conservator’s receipt of its share

ofthe maturity proceeds of $14,498,229.00. Accordingly, the Conservator has distributed payments
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: of almost $i4.5 millioﬁ to the ABC Investors. See E_xhibit #2.” Affidavit of H. Thornas _Mor:.m,.ﬂ '
. _ S _

16. Inﬁnitjr failed to satisfy its _Novembgr, 2004, and succeeding obligations under the’
terms of the Infinity .Purchase Contracts by pa;ying all sumsl due for inremiurﬁs and serVicing cosfs
with respect to the Viatical Policies.” See Exhibit «2.” Affidavit of H. Thomzis.Motan, i 16.

17 The Conservator providéd to In_.ﬁnity.writte.n notice and demand that Inﬁnity cu're. its
defaults 1n accbrdance with the Infinity Purphase Conﬁacts. See Exhibit “2,” Affidavit of H. Tlhémas |
Moran, § 17.

18. | Despite notice and demand, Infinity failed to cure the defaults as required.by theterms |
of the Infinity Pﬁrchase_ Conti_‘act_s. - See Exhib‘it.“Z,” Affidavit of H. Thdm_as Moran, § 18. _

19.  On November 30, 2004, the Conservator notified Infinity that the Conservator had
exercised its option to terminate the Infinity Purchase Cont;'acts as aresult of Infinity’s default which
option was in. accordance with the remedies expressly set forth under the fnﬁnity Purchase Clon'tracts.
See Exhibit “2,” Affidavit of H. Thomas Moran, { 19. |

20, During the period.of NoVembér, 2004 thfough April 30, 2005, the Conseﬁator has

| ﬁsed_ approximately $972,768 of the Option Payment to fund premiums and pay servicing costs with
respect to the remaining Viatical Policies. As o.f November 1, 2004, the rema_ining Viatical Po.licies
had an aggregaté face value of approximately $115,960,897.87. = See Exhibit 7“2,” Affidavit of'H..
- Thomas Mpran, 91 20. |
.21, On May 20, 200.5, the Court approved the termination of thé Infihity Purchase
" Contracts. See Exhibit 3,” Qrder Approving Terminatign of Infinity Purchase Contracts.

22. Since the termination of the Infinity Purchase Contracts, the Conservator has

00104169.D0C ' _ 5 ' - - 20861.12201




negotiated with and reached an agreement wifh SIG to sell the remaining Viatical Policies to SIG. . .'
Sﬁch sale of thé remaining Viatical Policies is subject to the condition precedent that this Court
- approve the SIG Pﬁrchase Agreements on or before July 1, 2005. See Exhibit “2,” Affidavit of H. |
Thomas Moran, § 21. | |
| 23.  The térmé of the SIG Puréhase Agreements between the Conservator and SIG ‘are
attached hercto as Exhibits “4” (Option Purchase Agreement with SIG dated May 19, 2005) and “5”
| (Service and Escrow agréement Wifh SIG dated May 19, I_2005). |
| 24 | The Conservator believes it would be in the best interest ofthe ABC Investors forthe ~
Court to approve the sale of thé remaining Viatical Policies to SIG in accordance with the SIG
Purchase Agregrnents. See Exhibit “2,” Affidavit of H. Thomas Moran, ¥ 22.
- ARGUMENT |
PROPOSITIdN I: The Consefvator Believes It Would Be In the Best Interest
of the ABC Investors For the Court To Approve the SIG
Purchase Agreements.
As aresult of the tennination of the Infinity Purchase Contracts, the Conservator was entitled -
to retain the $200,000 Earnest Money Deposit as liquidated damages undef the terms of t_h'e Infinity
* Purchase Contracts cited above, which amount, together wit]i the Option Payment of $2,_500,000' -
which was previously received, fully earned and non-refundablé, has enabled the Coﬁservator to
| maintain the remaining Viatical Policies for the benefit of the ABC Investors. Since the .de'fault by
Infinity throﬁgh April 30, 2005, the Conservator has used in eﬁ(cess of $972,768 to fund premium
payments and servicing costs with respect to the reméining Viatical Policies. The funds remaining
from the In_ﬁnity Option Péyment and Earnest Money Deposit (without consideration (Sf any further

maturities) are estimated to be sufficient to fund the premium payment and servicing costs for

2 A default initially occurred in October 2004, but was subsequently cured. .
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apprﬁximatély 9-1 1 months.

Subject to the express‘ coﬂdition precedent of this Court's app_ifoval, the Conservator has
entered into the SIG Purchase Agreements aﬁd .has reqeived the sum of $50,QOO Earnest Money. 3 The
SIG Purchase Agreements, if approved by the 'Court_, will mirror the economic terms of the.Inﬁriity _
Purchase Contracfs previoﬁsly apprm}ed by the Court.

Under the SIG Purchasé Agreements, SIG Will tender a nOn-refundable and fully earned
Opﬁon P!aymént of $975,000 upén the Closing thereof. This .Opi.tion Payment, togethér with the
Earﬁest Money Deposif of $50,000 previously tendered by SIG and receivé_d by the ConéerVétor, |
totals $1,025,000, 'which is the amount estimated to récoup the funds expended by thelConscrvator
for premium payments a:ﬁd Sefvicing costs since 't.l_le Inﬁn_ity default and through April 30, 2005, plus -
“incidental costs associated with such default. Further, the SIG Purchase Agreements providé fora |
purchase price of $42,061,771 for the remaining Viatical Pblicies, which equ#ls the adj'uSted
purchase price under the Infinity Pp:rchasé Contracts, immediately prior to the Inﬂriify Defﬁult. The
aggregate payments under the SIG Purchas.e_ Agreements,. together with the pro.ceeds distributed
| .under the Infinity Purchase Contracts, should continue to return to the ABC Investors approximately
55% of their init_iaI investménts.. Irnpoﬁantly, SIG will pay for all premium payments and servicing
costs commencing May 1, 2005, which will prev.ent the Viatical Policies from lapsing and such
payments, together Witﬁ the Option Payrhént, will restore the $2,500,000 reserve maintained by the
Conservator. | |

Accb‘rdingly, the SIG Pméhase Agreements éhould have no adverse economic impact on the
ABC Investors, who should receive approx1mately the same amount of distributions from the sale of " -
the antlcal Policies that they would have received under the sale to Inﬁmty, had there been 10

default. The Conservator believes that no potential buyer exists who would provide a greater return
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to the ABC invesfors than that offercd by SIG. The Conservator aiso believes that the sale to SIG
Would be fhe safest and most exp'edient course of action for. the benefit of ABC Investors. -
.Therefore, the Conservator beiigves it wouid be in the best interest of the ABC Iﬁvestors for
| the Court to approve the sale.of the remaining Viatical Policies to SiG.
| WHEREFORE? premises considered, Conservator Tom Moran respectﬁlliy asks the Courtto -
- approve tile SIG PprchaSé_ Agreements and the perfoﬁnahce and consummation of the terms required

thereby.

" Respectfully submitted,

Melvin R. McVay, Jr., OBA Nd. 6096
Thomas P. Manning, OBA No. 16117
Sally A. Hasenfratz, OBA No. 11853
PHILLIPS McFALL McCAFFREY
McVAY & MURRAH, P.C.
Twelfth Floor, One Leadership Square
211 North Robinson ' '
Oklahoma City, Oklahoma 73102
" Telephone: (405) 235-4100
. Facstmile: (405) 235-4133
-~ ATTORNEYS FOR CONSERVATOR, -
TOM MORAN :
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CERTIFICATE OF _MAILING

_ The undersigned certifies that on the % f%l;y of May, 2005, atrue and correct copy of the
foregoing Application was sent postage prepaid by first-class mail, to:

Patricia A. Labarthe, Esq.

- Oklahoma Department of Securities

First National Center, Suite 860

120 North Robinson

Qklahoma City, OK. 73102
Attorney for Plaintiff

Dino E. Viera, Esq.
Fellers, Snider, Blankenship,
Bailey & Tippens, P.C.
100 North Broadway Avenue, Suite 1700
Oklahoma City, OK 73102
Attorney for Defendants,
Accelerated Benefits Corporation and
American Title Company of Orlando

[Tom, should we give notice to David
Nelson, principal of SIG?]
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