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IN THE DISTRICT COURT OF OKLAHOMA COUNTY

STATE OF OKLAHOMA FlL
ED IN THE DISTR
- OKLAHONA OUN"]%T&?LLART |
Oklahoma Department of Securities _
ex rel. Irving L. Faught, APR 1.6 7003
Administrat '
fnistrator, - PﬁgRlGlA PRESLEY, COURT CLERK
Plaintiff, ~ Beey
Case No. CJ-99-2500-66

Accelerated Benefits Corporation, a
Florida corporation, et al.,

v'vvvvvvvvvvv

Defendants.

PLAINTIFF’S REPLY TO DEFENDANTS* RESPONSE TO MOTION FOR ORDER
HOLDING INDIVIDUAL DEFENDANTS PERSONALLY LIABLE FOR DEBT OF
DEFENDANT ACCELERATED BENEFITS CORPORATION

Plaintiff, Oklahoma' Department ef Securities ex rel. Irving‘ L. Faught, Administratbr

(“Admlmstrator”) respectfully replies to the Defendants’ response to the motlon for an order

| imposing personal liability against Defendants C. Kelth LaMonda (“Kelth LaMonda”), and Jess
LaMonda for debts incurred by Accelerated Benefits Corporation (“ABC).
DEFENDANTS’ RESPONSE WAS FILED OUT OF TIME
| Plaintiff’ s Amended Petition wasi filed on March 26, 2003. vThis .Court. required

Defendants Keith LaMonda and Jess LaMonda to ‘ﬁle their response within ten (10) days from

the ﬁling of the Amended Petition to give Plaintiff the oppdrtunity to file a reply and, after

Plaintiff agreed to limit the grounds on which it relied for the relief requested from these

Defendants. On April 11, 2003, Defendants filed their response that clearly exceeds the ten (10)

day requirement. Plaintiff urges the Court to strike their response.




' DEBT OF ACCELERATED BENEFITS CORPORATION WAS CREATED
BY THE AGREEMENT OF THE INDIVIDUAL DEFENDANTS -

Defendants seek to use their violations of the February 6, 2002 Order Appointing
Conservator and Transferring Assets (“Cdnservatofship Order”) and orders of thié Court to pay
expenses, as evidence that when they signed the Conservatorship Order, they did so withoﬁt theif
own knowledge, approval, or consent. Defendants go on to argue that the debt against ABC was
created by the judgments of this Court. |

This argument is completely inconsistent with the acts: of these Defendants. The ABC
debt that these Defendants now disavow, was created on February 6, 2002, by their consent to
the Conservatorship Order. It was voluntarily undertaken by Keith LaMonda and Jess LaMohdé,
who specifically agreed to the following language in the Conservatorship Order:

“IT‘ IS FURTHER ORDERED that ABC pay aﬁd maintain all office expenses,

salaries, and other costs of the Conservatorship until at least seventy-five percent

(75%) of all Conservatorship Assets have been transferred to the Conservator.”

Pursuant to the terms of the Comservatorship Order, expenses were incurred bly the
conservator beginning on the date of the execution of the Conservétorship Order. However, no
expenses were paid by ABC. This Court then ordered expenses to be paid in the nature of
Conservator’s fees, expenses and attorney’s fees for the period Fébruary 6, 2002 through April
30, 2002 in the sum of $123,196.53. See Exhibit A. These expenses have not been paid nor
have any subsequent expenses approved by this Court:

To believe the argument of Defendants that these expenses Were not paid because they
were not contemplated by the | Conservatorship ‘Order is ludiérous. This would mean that
Defendants never intended ABC to be responsible for any 'expenses under thé Conservatorship

Order from the moment they agreed to its terms. It is clear from the cited provision of the

Conservatorship Order itself that this was not so.




Tﬁe debt sought to be imposed against Keith LaMonda and Jess Lamonda waé not
created by 2‘1‘ journal entry or judgment. Iﬁstead, Plaintiff was forced to bring an acﬁon to eﬁforce
the Conservatorship Order becvause‘ ABC and the individual Defendants refused to comply with
its terms. The Jb@al Entries only order the payment of the debt ‘incurred by ABC with the
diréct knowledge, appfoval and consent of Kg:ith LaMonda and Jess LaMonda.

KEITH LAMONDA AND JESS LAMONDA
KNOWINGLY CREATED A CORPORATE DEBT

Defendants are upset about the size of the debt they incurred under tﬁe Consérvatorship
Ordér. Howevér, that was an issﬁe to negotiate at the time they evidenced thefr consent By
Héignving the'Conscrvatorship Order. The LaMondaé may_ not ha.ve envisionéd how long the

| policy transfer period would take but they are the parties to the _Conservatorsﬁip Order best
positioned to know. They had been in the busineés of s.elli-.ngv viatical investment contracts for at
least six years prior to the Consewatérshii) Order. This was not an issue Qf thé Court construing
a prcbwisio'n. of the Conservatofship Order but one of the LaMondas having: remorse oirer their
own knowihg agreement. |

In Phillips & Stong Engineering Co. v. Howard B. James Associates, Inc., 1.9‘74 OK CIV
APP 59, 529 i’.Zd 1013, 1016, personal liability' was imposed on a corpoxate_ presideﬁt who
knowingly incurred a rental oblwigatic)n after the corporété license to do business in‘ Oklahoma
had been suspended for failure to pay frahchise taxes. The Court deﬁngd the word “liable”
within the meaning of the provision, making a corporate direc_tor or officer personally liable for
post-suspension corporate debt which they knowingly incurred, to mean the “state of one being
bound in law to do,’ pay, or make good sdmething which can be enforced by legal action.” In

assessing liability against the corporate president, the Oklahoma Court of Appeals cited Midvale




Min & .Mfg. Co. v. Dutron Corp., 569 P. 2d 442 (Okla. 1977), and stated that the legislative

intent of the statute (Okia. Stat. tit. 68, § 1212(c)) was to aid in the collection of franchise taxes
by discouraging qorporate transactions, after suspension, by the imposition of personal liability
for post- snspension corporate debts knowingly incurred by corporate officers andv directors. The
Court stated that this is “liability which results from and is attributable to the acts of
Respondents. They had only to‘disapprove and disavow thé debts tn avoid pefsonél liability; but
having consented to and approved the debts, they became pérsonaliy ‘liabl'e therefor.” Brown Oil
Company v. Shipley, 706 P.2d 173 (Okl.App.,1985). A clear and‘plain reading of Okla. Stat. tit.
68, § 1212(c) Would appear to impose personalb-liability‘ on vany officer of .a corporation whd
knowingly binds the corporation to indebtedness during the period of suspension of the
certificate of incorporation. In Re Watson, 104 BR 3931. - | |

Keith LaMonda and Jess LaMonda became bound in law to do, pay, or make good
something which can.be enforced by legaﬂ action by their agreement to the Cohserva‘_corship
Order. In fact, the parties were‘forced tn take legal action against ABC >to enforce the ferms
thereof. The parties intended that each shall have vested rights immediately upon the signing of
the instrument and that the instrument shall be binding and in full force from and after its
execution. River Oaks Shopping Center v. Pagah, 712 S.W. 2d 190 (Tex. App. Houé. 1986).

To adopt the reasoning of the Defendants, argued in their response, wonld be to adopt the
position that the Defendants did not intend the document, a document by their own admi'ssinn
extensively negotiated by them, to be binding on ABC after execution. These individual
Defendants became personally liable for the debts of ABC created by the Conservatorship Ordér
when they evidenced their knowledge, approval and consent by signing the order during a period

of time in which the corporation was suspended from doing business in Oklahoma.




CONCLUSION
The Departmeﬁt respéctfully requests that this Court assess personal liability agéinst
Keith LaMonda and Jess LaMonda for the ‘debt of ABC, in the amouﬁt of $570,056.36, incurred
by them during the term the corporation was suspended from doing >business and as de_tailéd iﬁ '
Exhibit_B. | |

Respectfuuy submitted,

Patn01a A. Labarthe OBA #10391
 Oklahoma Department of Securities
120 North Robinson, Suite 860
Oklahoma City, Oklahoma 73102
(405) 280-7700 _ ]
. Attorney for the Oklahoma Department of Securities

| S H




CERTIFICATE OF MAILING

The undersigned certifies that on the

day of April, 2003, a true and correct copy

- of the foregoing was mailed via First Class Mail, postage prepaid, to the following:

Melvin R. McVay, Jr., Esq.

Thomas P. Manning, Esq.

Phillips McFall McCaffrey

McVay & Murrah, P.C.

Twelfth Floor, One Leadership Square
211 North Robinson

Oklahoma City, Oklahoma 73102
Attorneys for Tom Moran,
Conservator of certain assets of
Accelerated Benefits Corporation

Dino E. Viera, Esq. |
Fellers, Snider, Blankenship,
‘Bailey & Tippens, P.C.
100 North Broadway Avenue, Suite 1700
~ Oklahoma City, Oklahoma 73102

- Attorney for Defendants,

* Accelerated Benefits Corporation and
American Title Company of Orlando

Jeff Hartmann, Esq.

Angela Ables, Esq.

Kerr, Irvine, Rhodes & Ables

201 Roberts S. Kerr, Suite 600
Oklahoma City, OK 73102
Attorneys for Life Alliance, L.L.C.

Nabeel Hamameh, Esq.

800 N. Old Woodward Avenue, Suite 102
Birmingham, MI 48009

(248) 258-5658 ’

Facsimile (248) 203-6907

Attorney for Infinity Capital Services, Inc.

James Sl'ayton, Esq.
4808 Classen Blvd

~ Oklahoma City, OK 73118

-and -

Jon W. McLanahan, Esq.
Lester, Loving & Davies, P.C.
1505 Renaissance Boulevard
Edmond, OK 73013

Attorney for Robert D. Stone and
Larry W. Hanks

Robert A. Nance, Esq. .

Riggs, Abney, Neal, Turpen,
Orbison and Lewis

5801 Broadway Extension, Suite 101
Oklahoma City, OK 73118
Attorney for Lawrence Deziel

Rebecca A. Farris, Esq.
‘Helms & Underwood
2500 First National Center
120 North Robinson ‘
Oklahoma City, OK 73102
Attorney for John C. Hinkle and
Wanda B. Hinkle '




FILED IN THE DisT .
IN THE DISTRICT COURT OF OKLAHOMA COURKMHOMA oouﬁ%?&?&ﬁ

STATE OF OKLAHOMA
| . AUG 3 0 2002
Oklahoma Department of Securities, : ] o
ex rel. Irving L. Faught, Administrator, R A.g;ICIA PRES_LE{ COURT CLERK
Ugpuy =

Plaintiff,

Vs, Case No. CJ-99-2500-66

Accelerated Benefits Corporation, a Florida
corporation, et al.,

Defendahts. ‘

'CONSERVATOR'S MOTION FOR ORDER ASSESSING CONSERVATOR'S
EXPENSES AGAINST DEFENDANTS AND COMPELLING DEFENDANTS TO
COMPLY WITH THE CONSERVATORSHIP ORDER, AND BRIEF IN SUPPORT

* Conservator, Tom Moran ("Cbnservator"), 'hereby respgctﬁally moves the Court for an Ordef
aséessing the Conservator's . expenses agains"t Defendants, Accelerated Benefits Corpor_atioh
("ABC"), American Title COmpany of Orlando ("ATCO"), C. Keith LaMonda ("LaMorida';) and -

| David S. Picrceﬁeld ( "Pieréeﬁeld") (collectively "DefendantS"), aﬁd compélling Defendants to

comply with the terms of the Court's Order App'.ointing Conservator and Transferring Assets o

entered on February 6, 2002. In support of this motion, the Conservator offers the following

brief in support.

BRIEF IN SUPPORT

The core litigation underlying this matter was a fraud action brdught by the Oklahoma -

v g

Department of Securities against Defendants and three Ok]ahoma residents (the "Oklahoma

Defendants") who offered and sold investments in life settlement policies ("Viaticals") on Defen‘dants' _

behalf. On December 17, 1999., the District Court entered an agreed order and judgment finding that the

G:AWPDOC\TP\Accelerated Benefits\mot to assess fees.doc EXHlBlT 20861.12201
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Oklahoma Defendants, acting as unregistered broker-dealers or agents, had sold unregistered securities

in and from Oklahoma.
Thereafter, the District Court held a non-jury trial of Defendants and adoptéd Findings of Fact
and Conclusions of Law (the "Findings"), which ambng other things: (i) enumerated the misstatements |

and omissions of material facts Defendants made to investors in connection with the offer and sale of the

Viaticals; and (i) stated that D}efendantsvcovmmitted fraud in the sale of such securities.

The facts misrepfesented in the Purchase Request _Agreementé iﬁcluded, without limitation, those
relating to the "guaranteed payment of premiums" on the life insurance policies underiying the Vi_atic'als.
In féct; the Defendants sét aside funds for the payment of such ﬁremiums according to a forinulé based
_ on'Petitiohgrs' estimafes of the Viator's life expectancies, which proved very inaccurate resulting in
premium shortfalls. |

At the conclusion of the trial theDiéfrict Court entéred an Qrder of Périhanent Injunctioh
against thé Defendahfs. After extensive negotiations the parties agreed that it was in the investors'
best interests to appoint a conservator to take over administration of the Viati‘cal‘ policies, in lieﬁ ofa

judgment for restitution against Defendants.

On February 6, 2002, the Court entered its Order Appéinting Conservator aﬁd Trénsfening
Assets (the "Conservatorship Order") and appointed ‘TOm- Moran as Conservator. The
Conservatorship Order transferred certain assets of ABC andits agents, including LaMonda, ATCO
and Piercefield, (the “Conservatorship Assets”)., iné]uding: |
a. All life insurance policies owned or held béneﬁcially,‘ directly. or
indirectly, by or for the benefit of ABC and/or ABC Investors, that

were purchased prior to October 1, 2000 (the “Policies”);

b. All assets of ABC necessary to accomplish the .objectives of the
Conservatorship, including, but not limited to, computer hardware,

G:\WPDOC\TP\Accelerated Benefits\mot to assess fees.doc ) 20861.12201



databases, software ABC Investor and viator files relating to the ‘

Policies, accounting and financial records ‘pertaining to premium
payments and receipt and distribution of proceeds on the Policies, any
deposit of cash, bond or guarantee, filing cabinets, office supplies, the
lease to office space at 105 East Robinson Street, Suite 320 Orlando,
Flonda and telephone systems;

All premium reserve accounts_ and bank accounts into which ABC
Investor funds or proceeds from the Policies have been deposited; and

The right to fécoup from the proceeds of ‘the Policies all funds
advanced by ABC to finance the payment of premiums on the
Policies.

See Exhibit "A", Conservatorship Order.

The Conservator was further given the direction and authority to accomplish the following:

a.

g.

To take custody, possession and control of the Con_servatorship'

Assets as they are transferred to the Conservator;

To manage all Conservatorship Assets pending further action by the

Court including, but not limited to, the evaluation of the Policies, and

to take necessary steps to protect the ABC Investors’ interests

"including, but not limited to, the liquidation or sale of the Policies to

institutional buyers and the assessment to ABC Investors of the future
premlum payments;

Receive and collect any and all sums of money due or owing on the
Policies to ABC or its agents;

Seek the return of any cash, bond or guarantee on deposit'with'any
regulatory agency or other entity on behalf of ABC or its agents;

Make such payments and disbursements as may.be necessary and
advisable for the preservation of the Conservatorship Assets and as
may be necessary and advisable in discharging his duties as

Conservator including, but not limited to, the timely payment of all

premiums for Policies that have not yet matured;

 Monitor the viators of the Policies by tracking the location of the
- viators and periodically checking the health of the viators;

Receive notice of the death of viator_s, file death claims on the Viators,

G:\WPDOC\TP\Accelerated Benefits\mot to assess fees.doc
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and collect the proceeds paid on the Policies as such mature;

h. Disburse to each ABC Investor his proportionafe share of the
proceeds, after deducting premiums advanced, paid in matured_'
Policies;
1. Establish open communication with ABC Investors with proper I

disclosure of available options and consequences including, but not
limited to, notice to ABC Investors of the Conservatorship Order
within 30 days; :

J- Retain and employ attorneys, accountants, computer consultants and
other persons as may be advisable or necessary to the exercise of the
duties of the Conservator, and compensate such persons subject to :
appllcatlon and approval by the Court; ' } o _ .

k. Open and inspect any and all mail and/or deliveries related to the
existence, location, identity and/or collection, preservation, : R L
maintenance or operation of Conservatorship Assets, and to notify - '
any insurance company or third party administrator and the United
States Postal Service to effect the forward delivery of any mail related
to the Conservatorship Assets to a mail depository under the control
of the Conservator; :

L Institute, prosecute, defend, intervene in or become a party to such }
actions or proceedings in any state court, federal court or United ' ‘ L
States Bankruptcy Court as may in the Conservator’'s opinion be
necessary or proper for the protection, maintenance and preservation
of Conservatorship Assets, or the carrylng out of the Conservatorship
Order and

m. Exercise those powers necessary to implement the Conservator’s .
conclusions with regard to the disposition of the Conservatorshlp
pursuant to the orders and dlrectlves of the Court.

See Exhibit "A", Conservatorship Order.
On February 21, 2002, the Court granted Conservator’s application to employ Phillips

McFall as ‘counsel and approved its hourly rates. Since its employment as counsel, Phillips McFall -

has performéd certain tasks on behalf and at the request of the Conservator, which include:

a. Representation of Conservator's interests in matters and proceedings
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arising' in, or relating to, this case;
b. Advising Conservator concerning the administration of the
Conservatorship and Conservator’s rights and duties, and the claims

of investors and other parties in interest;

c. Investigation of possible causes of action belonging to the
Conservatorship; and,

d. ‘Assisting with such other matters as the Conservator has requested
from time to time.. ‘

.As noted above, the Conservatofship Order speciﬁsally directed '_the conServatdr to ’"mvake such
nayments and disbursernents as may be necessary and advisable for the preservation of ihe
Conservatorship Assets and as may be necessary and advisable in d1scharg1ng his duties of Conservator
‘The Conservatorshlp Order further directed Defendants to: (1) transfer to the Conservator w1th1n 90 days
fo]]owmg the date thereof all proceeds ‘held by Defendants for the payment of such premlums and (ii) -
pay all costs of the Conservatorship untﬂ 75% of the policies were transferred to the conservator. See
-Exhibit "A", Conservatorship Order. As of the date df this motion, only approximately'59% of the
policies have béen vtransferred to the Conservator, and Dsféndants have not paid all of the expenses of
the ConserVatorship as ordered. | |

The Conservator has submitted its expenses to the Court for approval. ‘As of the date of this
motion, the Couft has approvedﬁ ‘Conservator's fees, expenses and attorneys fees in the amount of
$123,196.53 for the périod of February 6, 2002 through Apfil 30,2002. Conservator's fees, expenses
and attorney's fees in the amount of $76,096.20, for the period of May 1, 2002 through June 30, 2002,

’nave been submitted to the Court for approval. The hearing on these ‘applicati(_)ns is scheduled for

September 6,2002. The Conservatorisin the process of finalizing his applications for the period of July

1, 2002 through July 31, 2002.
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'Defendants have previously o‘bjected‘ to the fees and expenses of the Conservator and héve

alleged that ABC Investors are somehow harmed by the Court's approval of the Conservator's expenses
to date. However, such is not the case sincve" it is Defendants who remain liable, under the

Conservatorship Order, to pay the costs of the Conservatorship until 75% of the policies are transferred.

Sincé oﬁly 59% 6f the policies have been transferred to date, ABC Investors are not cﬁ'rrently required to
bear any burden of the Conservatorship .provided Défendéntsa are required to comply with the
Convservatorship Order, Which bthey agreed to in lieu of restitution. |

| Defendants have failed to reimburse the Conservator for expenses incurred and appfoved by the
Court, and have also advised the Conservator that they Will no longer pay premiuni resulting from
nénpajment of premiums by certain inveétors. | Because .‘D‘efendants have _ndt comi)lied thh the
- Conservatorship Order to pay Conservatorship Expenses until 75 % of the policies are transferred, the
Conservator was forcéd to authorize payment from Conservatorship funds held by ATCO 'of.
approximately $88,000in premiuin shortfalls in .J uly2002." In addition, Defendants have demahded that
the Conservator pay approximately $85,000.00 in prcmiuﬁmshortfalls for August 2002.

Defendants' have al]éged in i)rior pleadings that they have been "blackxﬁailed"' into p‘ayi‘_ng for
premium shortfalls. However, this would more éccurately describe the recent ta?:ticé of Defendants
regarding payrﬁent of pfemium shortfalls. Defendants did not pay the premiums due for July when due,
_ in spite of previous direction from the Conservator to péy, premiums when due and not‘ allow poliéies t6
enter the grace period. Inistead, Defendants i gnored. this dirgction and aliowed the policies to enter the

grace period, and with only a-few days remaining before the policies would lapse for non-paymerit

1 Since the date the Conservator authorized use of Conservatorship assets for the paymerit :
of premium shortfalls in July, Defendants have not provided the Conservator with any accounting
for the funds used or the amount of Conservator funds remaining under Defendants’ control.

GAWPDOC\TP\Accelerated Benefits\mot to assess fees.doc 20861.12201




informed the Conservator that the premiums had not been paid and demanded that the Conservator pay

premlum shortfalls. The Conservator had no ch01ce but to agree, under protest to allow

Conservatorship funds to be used to pay the shortfalls in order to prevent the lapse of the pohcres

Similarly, on August 27, 2002, a mere three days before the lapse of policies would occur, Defendants
once again demanded that the Conservator .pay premium shortfalls. Because of the timing, the
Conservator will again have'no choice but to authorize the use Conservator funds to make the payrnents
in order to prevent a lapse in policies. | |

| The payment of premium shortfalls ie a cost of the Conseryatorship, as contemplated by the
language of the Conservatorship Order, which Defendarlts continue to be obligated to pay until 75% of

- the policies are transferred to the Conservator. As noted above, only 59% of the policies have been

transferred to the Conservatorship to date. The failure of Defendants to comply with the Conservatorship :

Order, by timely making all premium payndents, will severely hamper the Conservator in his"ability to
' contipue to perform his duties as Conservator once Defendants are no longer obligated to make the
payments. Defendants further appear to be attempting to guaranty the failure of the Conservatorship by
depleting the cash assets currently under the Conservator's control. The Conservator has no source of
income from the Conservatorshrp Assets, except by virtue of the order allowmg the w1thho]d1ng of six
percent of maturity proceeds which to date has amounted to less than $10,000. Defendants have made
apphcat]on to the Oklahoma Supreme Court for ori glnal Junsdlctlon and a writ of prohibition on the six
percent order. If Defendants are successful then the Conservator will have no source of income and
only limited funds with which to perform his duties. |
In addition, Defendants have refused to turn over all funds escrowed pursuant to ‘the investor

contracts for payment of future premiums and have failed to account to the Conservator for the amounts
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that should have been escrowed according to the Defendants' own calculations. The Conservatorhip

Order requires Defendants to:
.. .>prompt1y deliver and surrender to the Conservator:

L. all Conservatorship Assets in the possession of or under the
control of any one or more of them; and ,

2. all books and records of any kind pertaining to the -
Conservatorship Assets. . . ' o .

See Conservatorship Order, p. 5.

Therefore, Defendants have failed to comply with terms of the Conservatorship Order, which

5

they agreed to in lieu of restitution, and should be ordered to pay all Conservator expensés approved

by the Court, and turn over and account for all funds under Defendants' control or escrowed for the

payment of future premiums.
WHEREFORE, premises considered, Cbnseryator, Tom Moran, respectfully requests this

Court enter an Order assessing the Conservator's expenses against Defendants which have been

approved by the Court, in the amount of $199,292.73 through June 30, 2002, as well as any |

additional fees and expensés apprdved by the Court subsequent to this motion, and ordering
Defendants to reimburse the Conservator for such expehses. The Conservﬁtor further requests the
Court to order Defendants to account for and reimburse the Conservator for any Conservator funds
used to pay premium shortfalls for the period of July and. August 2002. In additioﬁ, the‘ Conservator
respectfullyvrequests the Court enter an order compé]ling Defendanté to comply with the tenhs of
the Conservatorship Order and pay all costs of the Conservatbrship until further order of the Couri,

and turn over and account for all funds under Defendants' control or escrowed for the payment of

. GA\WPDOC\TP\Accelerated Benefits\mot to assess fees.doc 20861.12201
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future premiums.

Respectfully submitted,

Melfvin R. MBVay, .'(1;., OBA No) 6096

Thomas P. Manning, OBAWNo”

PHILLIPS McFALL McCAFFREY
McVAY & MURRAH, P.C.

Twelfth Floor, One Leadership Square

211 North Robinson

Oklahoma City, Oklahoma 73102

Telephone: (405) 235-4100
Facsimile: (405) 235-4562 _
ATTORNEYS FOR CONSERVATOR,
TOM MORAN
G:AWPDOC\TP\Accelerated Benefits\mot to assess fees.doc . . _ 20861.12201




CERTIFICATE OF MAILING

The undersigned certifies that on the_ S QP

- the foregoing Application was hand-delivered, to

Patricia A. Labarthe

Oklahoma Department of Securities
First National Center, Suite 860
120 North Robinson

Oklahoma City, OK 73102
Attomney for Plaintiff

Dino E. Viera, Esq.
Fellers, Snider, Blankenship,
Bailey & Tippens, P.C.

100 North Broadway Avenue, Suite 1700

_ Oklahoma City, Oklahoma 73102

Attorney for Defendants,
Accelerated Benefits Corporation,
American Title Company of Orlando,
C. Keith LaMonda and

" David S. Piercefield

IR &
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
 STATE OF OKLAHOMAFILED IN THE DISTRICT COURT
A OKLAHOMA COUNTY, OKLA,

FEB ~ 7 2002
PAER!CIA PRESLEY, GUUAT CLERK

Oklahoma Deparhnent of Securities
ex rel. Irving L. Faught, Administrator,

Plaintiff,

v Case No. CJ-99-2500-66

Accelerated Benefits Corporation, a Florida
corporation, et al., ,

Defendants.

ORDER APPOINTING CONSERVATOR AND TRANSFERRING ASSETS

Thls matter came on for hearmg this é day of %Iw@ 2002, before the

undersrgned judge ¢ of the Oklahoma County Dlstnct Court State of Oldahoma, on the joint
application of Plamtlﬁ_‘ Oklahoma Department of Secuntles‘ (“Department™) ‘and Defendant
Aceelerared Beneﬁts_ Corporation (“ABC”), for this Order Appo'inting Coneeﬁator ‘and
Transferring A.ssets (“Conservatorship Order”). The Court, having reviewed all 'of the evidence
offered, and bemg advised that the parties agree to the entry of tlus Conservatorshlp Order, ﬁnds '
that the fol]owmg order should be entered in lieu of a judgment for resututron and in order to
- prevent potent1a1 meparable loss, damage or injury to purchasers of interests in the right to
receive the proceeds from the viatical and/or life sett]ement policies eﬂ'ectuated by ABC
Purchase Request Agreements (“ABC Investors™).
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Tom Moran of
Oklahoma City, Oldahoma, (“Conservator”) be and is hereby appointed Conservator of the
following assets of ABC or its agents, including American Title Company of Orlando and David

Piercefield (“Conservatorship Assets™):




"
.

- 5-02; 1DV ‘ .
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1. ‘all life inSmence policies owned or heid beneﬁcially, directly orvi'ndire.c‘tly, by or
for the benefit of ABC and/or the ABC Investors, that were purchased from the date of mceptron
of ABC through September 30, 2000 (“Pohcres s

2. all assets of ABC necessary to accomphsh the objectives of the Conservatorshrp
listed below mcludmg, but not llmlted to, computer hardware, databases, soﬁware ABC Investor
and v1ator files relating to the Policies, accounting and financial records pertaxmng to premium

paymems and receipt and distribution of proceeds on the Pohcres, any deposrt of cash, bond or

guarantee,_ﬁling cabinets, office supplies, the lease to office space at 105 East Robmson Street

Suite 320, Orlando, Florida 32801, and telephone systems;

3. all premium reserve accounts and bank .accoﬁntS'into which ABC Investor funds

or proceeds from Policies have been deposited; and
4. the right to recoup from the proceeds of the Pohcles all funds advanced by ABC

to finance the payment of premiums on the Poheres

IT IS FURTHER ORDERED that the Conservator is given drrectrons and authority to ..

accomplish the following:

1. to take custody, possession and control of the Conservatorship Assets as they ‘a.re}

transferred to Conservator;

2. to manage all Conservatorship Assets p'endirig further action by this Court‘ :

including, but not limited to, the evaluation of the Policies, and to iake the neeeSSary steps to .'

protect the ABC Investors’ interests including; but not limited to, the liquidation or sale of the

Policies to institutional buyers and the assessment to ABC Investors of future premium

payments;
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3. to receive and collect any and all sums of money due or owing on the Policies to

ABC or its agents whether the same are due or shall he;einaﬁer become due and payable;

4, to seek the return of any c;ash, bond or guarantee on deposif with any regulatory
agency or other entity on behalf of ABC or its agehts; |

5. B to make such payments and disburéements as may be necessary and advisable for
the preservation of the Cdnsefvatorship Asséts and as may be necessary and advisable in
discharging his duties as Conservator including, but not limited to, the timely payment bf all
premlums for Pohcnes that have not yet matured

6. to monitor lhc viators of the Pohclcs by trackmg the locat:on of the viators and
penod:ca]ly checking the health of the viators; | |

7. to recewe notice of the death of vmtors, ﬁle death claims on the viators, and
col]ecl the proceeds pald on the Policies as sﬁch mature;

8. to disburse 1o each ABC Investor his proporbonate share of 1he proceeds paJd on
matured Policies, whlch amount may be reduced by the total amount of any premium payments

advanced by ABC or the Conservator on behalf of such ABC Investor;

9, to establish open communication with ABC Investors with proper disclosure of

" available options and const:qﬁencés including, but not limited to, noticé to ABC Ihvéstors of tlns
Conservatorship Order w1th1n thirty (30) days of the .entry of this Order;

10. to retain and employ attorneys, accéuntants, computer consﬁltants and other

' persons as may be advisable or necessary to thé _exercise of the duties of the Conservator.

- Conservator may immediafely retain or employ such persons, and compcnsate such persons, all

subject to application to andbapproval by the Court;
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- 11. to open and inspect any and all mail and/or deliveries if same relate to the

existence, location, v identity and/or collectxon, preservatlon, maintenance or operatron of

Conservatorshxp Assets, and to notify any insurance company or third party admunstrator and the '

United States Postal Service to effect the forward delivery of any mall related to the
Conservatorship Assets to a mail depository under the control of the ConServator;

12 to institute, prosecute, defend intervene in or become party to such actlons or
proceedmgs in any state court, federal court or United States bankruptcy court as may in the
Conservator’s opinion be necessary or proper for the protectmn, maintenance and prcservatlon of
the Conservatorshlp Assets, or the carrying out of the terms of this Conservatorshnp Order; and

13., to exercise those powers necessary 10 1mplemcnt his conclusnons wnh regard to
disposition of this Conservatorship pursuant to the orders and dxrectlves of this Court.

IT IS FURTHER ORDERED that ABC and its' agents, mcludmg Amencan Title

Company of Orlando and David Piercefield, shall immediately begin the process of transfemng

the ownershlp and beneficial nghts to the Conservaiorshlp Assets to the Conservator until all

Conservatorship Assets have been transferred. The transfer_ process shall conclude within ninety |

(90) days of the execution of this Order. If for any reason any Conservatorship Asset has not

been transferred on or before end of the ninety (90) day period, ABC and/or its agents, including -

American Title Company of Orlando and David Pierceﬁéld, shall prdvid_e o list to the

Conservator of the Conservatorship Assets that have pot been transferred and the reasons

therefor

IT 1S FURTHER ORDERED that this order supercedes the order of this Court dated May

10, 2001, that prohlblted the assessment or ‘colle_cnon of future premium payments from ABC

Investors.

-T4
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IT IS FURTHER ORDERED that ABC pay and maintain all office expenses, salanes, '

and other costs of the Conservatorshrp until at least seventy-ﬂve percent (75%) of all

Conservatorshrp Assets have been transferred to the Conservator

IT IS FURTHFR ORDERED that all persons and entities, including ABC, its -

subsidiaries, afﬁhates, officers, drrectors, agents, servants employees, attorneys, and all persons
acting on their behalf, under their direction and control, and/or in active concert or partrcrpatlon
with them, and further including any banks or ﬁnancial institutions, wherever chartered or
]ocated, life insurance compames, federa] and state agencres vrators, viatical settiement
providers, and viatical settiement brokers who recerve actual notice of this Conscrvatorshrp
: ~ Order, by personal service, facsimile transmission or otherwme, shall promptly deliver and
surrender to the Conservator | |
1. all Conservatorship Assets.m the possess:on of or under the control of any one or
nro're of them; 'and- o
| 2, all books and records of any kind pertaining tov the Conservatorship Assets, to the
ABC Investors, or to the viators whose lives are insured by the Policies. |
IT IS FURTHER ORDERED that all persons and entities, mcludmg ABC
' subsrdianes affiliates, ofﬁcers directors agents, servants, employees, attorneys, and all persons

acting on their behalf, under their direction and control, and/or in active concert or participation

with them, and further including any banks or financial institutions, vvherever chartered or

located, life insurance companies, federal and state agencies, viators, viatical settlement

providers, and viatical settlement brokers who receive actual notice of this Conservatorship

" Order, by personal service, facsimile transmission or otherwise, fully cooperate with and assist:

the Conservator and that they take no action, directly or indirectly, to hinder or obstruct the

.8/




Conservator in the conduct of his duties or to interfere in any manner, directly or indirectly, with

the custody, possessmn or control exercxsed by said Conservator.

IT IS FURTHER ORDERED that the Conservator is authorized, Wlthout breachmg the |
peace, to emer and secure any prexmses under the control of ABC or 1ts agents, wherevcr located’ |
or situated, in-order to take possession, custody or control of or to ldcntlfy the locatlon or

. ex;stcnce of, any Conservatorship Asscts | | |

IT IS FURTHER ORDERED that the Conservator may apply to the Court for
compensauon, from time to t:me, in a reasonable sum to be determmed by the Coun and from

| such sourccs as approved by the Court and for rennbursement for reasonable expenses mcurred
in'connection with his duties as Conservator. The fees and expenses of the Conservator shall

have priority over any other claims made against ABC. The Conservator shall not be required to

give any bond. The Oklahoma Department of Secuntles shall have the authonty to seek removal |

of the Conservator for cause and upon approval of thls Court.
IT IS FURTHER ORDERED that except by leave of Court during the pendency of this
Cohservatorship, all creditors and other persons seeking money, damages or other relief from

~ ABC or its agents, including American Title Company of Orlando and David Piercefield, and all

others acting on behalf of any such creditor or other persons, including sheriffs, marshals, and

other officers and their deputies, and their respective attorneys, servants, agents, and employees, -

are hereby stayed and restrained from doing any act or thing whatsoever to interfere with ABC or. |

its agents including American Title Company of Orlando and David Pierceﬁeld, ,in the orderly
transfer of the Conservatorshlp assets or the Conservator or to the posscsswn of or management
by the Conservator of the Conservatorsth Assets, or to interfere in any manner during the

pendency of this proceeding with the exclusive jurisdiction of this Court over ABC. This

2- B-02; 1:58PM; ' : : ;280755 : « .
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Conservatorship Order shall not stay or restrain any pending or future action vvhatsoever by any
govemment agency 0T any representative on bchalf of any government.

| IT IS FURTHER ORDERED that any Conservatorshlp Assets remaining at the
conclus:on of the Conservatorshrp shall be lransferred to ABC.

IT IS FURTHER ORDERED that ABC and its agem's, including American Title

r
!?
!;-

Company of Orla.ndo and David Prerceﬁeld, be held harmless from any and all habllrty, costs . ' -
and damages arrsmg in connectlon ‘with each Conservatorship Asset after each- such asset has

been transferred to the Conservator

IT IS FURTHER ORDERED that the Conservator be held harmless from any and all '
lianility, costs and damages arising from acts of ABC and its agents, mcludmg American Title
Company of Orlando and David Piercefield, before Conseérvatorship Assets have been . B L

transferred to the Conservator.

IT IS FURTHER ORDERED that the Conservator mav rely on applicable exclusions or

exemptions from registration under the Act in connection with the offer and/or sale of securities
10 institutional buyers in and/or from the state of Oklahoma.

|

‘ |

; 3 . : . . ’ |

IT IS FURTHER ORDERED that the Court shall retain jurisdiction over this matter and ‘ ool

ABC for all purposes v
| Dated thxs # O dayof %4/7 2002.

District Court Judge

b PATRICIA PRESLEY, Court Clerk for Oklahoma |

County, Okla., hereby cartify that the foregomg isa
true, correct and conn'cia cepy of the instrument

herethh set out as unvarrs of raserd in tha District

Lo Catnty, Qkla.,

20 ! )

1
'

-.—.___l‘-‘
—,

ESLEY, Court Clerk
_Deputy
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Approved as to form and substance:
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atficia A. Labarthe, OBA # 10391
Oklahoma Department of Securities
First National Center, Suite 860

120 North Robinson
Oklahoma City, Oklahoma 73102

(405)280-7700 2ot 773S
Attomeny}P ntiff
. /, 4

C. Keith LaMonda
Accelerated Benefits Corporation _
105 East Robinson Street, Second Floor
Orlando, Florida 32801

(888):842-84

\.b,/j/ ‘ﬁa‘; 4 e

Jess LaMonda
Accelerated Benefits Corporation

105 East Robinson Street, Second Floor
Orlando, Florida 32801 v
(888) 842-8422 '

American Title Compan
230 Lookout Place, Suite 200
Maitland, Florida 32751

 (407) 629-8118

y 4

/]
NI T LT
T.Ray Phillips, OBA #7128/
Melvin R. McVay, OBA # 6096
Fred A. Leibrock, OBA # 14146

Phillips McFall McCaffrey McVay & Murrah, P.C.

One Leadership Square, 12th Floor
211 North Robinson Avenue
Oklahoma City, Oklahoma 73102
405/235-4100 '
405/235-4133 (Fax)
vfa]eibrock@phil]ipsmcfall.co‘m
Attorneys for Conservator
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